THE  ONTARIO  HUMAN  RIGHTS  CODE, 
R.S.O.   1970,   c.    318,   as  amended 

0  ^  : 

IN  THE  MATTER  OF;       the  complaint  of  Ms.   Sheila  Robertson  of 

Thunder  Bay,  Ontario,   that  she  was 
discriminated  against  with  respect  to 
employment  because  of  sex  by  Metropolitan 
Investigation  Security   (Canada)  Limited 
204  Arthur  Street,  Thunder  Bay,  Ontario, 
contrary  to  paragraph  4(1) (b)    of  The 
Ontario  Human  Rights  Code,   as  amended. 


APPEARANCES :  Ms.   Janet  Minor,  Ministry  of  the  Attorney 

General  -  Counsel  for  the  Ontario  Human  Rights 
Commission  and  Ms.   Sheila  Robertson. 

Mr.  John  W.  Erickson,   Esq.   -  Counsel  for 
Metropolitan  Investigation  Security 
(Canada)  Limited. 

A  HEARING  BEFORE!       Peter  A.   Gumming,   appointed  a  Board  of  Inquiry 

in  the  above  matter  by  the  Minister  of  Labour, 
The  Honourable  Robert  Elgie,  by  form  of 
appointment  dated  December  19,   1978  to  hear  and 
decide  the  complaint. 


DECISION  AND  ORDER 


Summary  of  Issues 

The  Complainant  in  this  hearing,  Ms.   Sheila  Robertson, 
age  20,   is  a  woman,   residing  in  Thunder  Bay,  Ontario.     She  is 
5  ft.   10  inches  tall  and  145  lbs.     Prior  to  1978,   she  had  spent 
some  seven  months  doing  part-tim.e  work  vrith  the 
Thunder  Bay  District  Gaol  as  a  correctional  officer,  but  had 
left  that  employment  because  of  "Government  cut  backs"    (Evidence , 
p.   8).     She  wanted  to  be  a  security  guard,   and  to  this  end  applied 
for  employment  on  January  24,   1978  with  the  Respondent,  Metropolitan 
Investigation  Security   (Canada)   Limited    (hereafter  called 
"Metropolitan").     All  of  the  evidence  suggested  that  on  any 
objective  basis  she  was  very  well  qualified  for  this  task.  The 
first  issue  is  factual,  was  she  denied  employment  as  a  security 
guard  with  Metropolitan  because  she  is  a  female  person?     There  v:ere 
two  full  days  of  evidence,     by  some  twenty-three  witnesses  and 
taking  almost  500  pages  of  transcript.     The  evidence  as  to  the 
factual  situation  was  complex,   often  contradictory,   and  sometimes 
vague.     The  second  issue  was  a  question  of  law.     If  she  was  denied 
employment  on  the  facts  for  this  reason,  was  it  an  act  of 
discrimination  within  the  meaning  of  s.   4(1) (b)   of  the  Ontario 
Human  Rights  Code,   R.S.O,,   1970,  c.   318,   as  am,,    (hereafter  called 
"the  Code"),  which  reads: 

4.    (1)      "No  person  shall, 

•  •  ■ 

(b)      ...refuse  to  employ  or  to 

continue  to  employ  any  person; 

•  •  • 

because  of . . . sex . . . of  such  person..." 
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Assuming  this  issue  is  answered  affirmatively,  the 
third  issue  is  -  has  a  defence  been  established  by  the  Respondent, 
as  afforded  by  s.   4(6)   of  the  Code,  which  reads: 


(6)     The  provisions  of  this  section  relating 
to  any  discrimination,  limitation, 
specification  or  preference  for  a 
position  or  employment  based  on  age, 
sex  or  marital  status  do  not  apply  where 
age,   sex  or  marital  status  is  a  bona  fide  oc- 
cupational qualification  and  requirement 
for  the  position  or  employment .  1974  ,   c,   73,  s.2." 

The  Evidence  as  to  the  Factual  situation  Related 
to  the  Complaint  


In  response  to  an  advertisement  of  January  23,  1978 
in  the  Thunder  Bay  Chronicle  Journal    (Exhibit  #4)    seeking  a 
"FULL  TIME  SECURITY  GUARD  required  for  local  work",  iMs .  Robertson 
attended  in  person  at  Metropolitan's  offices,   204  Arthur  Street, 
Thunder  Bay,   Ontario  at  9:00  a.m.   January  24,  1978. 
"Q.        . , .     And  whom  did  you  see? 
A.       Mr.  Ellicock. 

Q.       Alright.     And  what  did  you  tell  him?  ~ 

A.       I  told  him  I  was  there  in  response  to 
the  ad  that  was  in  the  paper  and  moreless  generally 
that  I'd  like  the  job  and  I  felt  that  I  was  qualified, 

Q.       Okay.     And  what  response  did  you  receive?. 

A.       Well,  he  stated  that  he  only  wanted 
male  security  guards,   he  didn't  want  female  and 
I  really  didn't  have  any  need  to  apply"      (Evidence ,  p. 11) 


Q.       But  certainly  no  one  told  you,   that  there 
was  no  need  to  apply,   there  was  no  use  to  apply 
with  this  company,   cause  we  don't  hire  women.  Did 
anybody  tell  you  that? 

A.       I  was  told  that. 


Q.       On  January  24th? 
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I 

A.       I  was  told  that  the  ad  in  the  paper 
for  the  security  position  that  they  are 
looking  for  men."      (Evidence  p.  27) 

She  says  she  filled  out  an  application  in  any  event,  and 

while  doing  this,   a  man  came  in  who  she  believed  v/as  hired  for 

the  advertised  position  she  had  sought    (See  Complaint  filed  as 

Exhibit  #2) . 

On  January  31,   1978  she  was  in  the  Canada  Manpower 

Office  in  Thunder  Bay   (North)   and  noticed  a  job  listing  dated 

December  15,   1977,    (Exhibit  #6)   with  Metropolitan  for  a  security 

guard  which  she  checked  and  determined  to  be  an  open  competition 

for  males  and  females,  was  given  a  referral  slip   (Exhibit  #7), 

and  again  attended  at  Metropolitan's  offices.     Ms.  Robertson 

testified  she  was  again  told  the  job  was  only  for  males, 

"A.       I  went  back  to  Metropolitan  Security.  I 
presented  the  slip  and  I  had  another  conversation 
with  Mr.  Ellicock. 


A.       Basically  it  consisted  of . . , he:tbld"  ne  that 
I  simply  wouldn't  do  for  the  job,  because  I  was 
female,   he  wanted  male  and  yet  he  said  he  couldn.'.t 
specifically  ask  for  them  because  it  was  against 
the  Human  Rights  Code.     And  I  had  no  need  to 
even  you  know  bother  applying. 

Q.       Alright.     Did  he  have  occasion  to 
look  at  your  application  form? 

A.       As  far  as  I  can  remember  he  didn't. 

Q.       Alright.     Did  you  advise  him  of  any  other 
employment  that  you've  had? 

A.       I  believe  I  talked  with  him,   I  discussed 
with  him  that  I  did  work  at  a  jail  and  then  he 
proceeded  to  tell  me  becausa  the  residence  in  the 
jail  are  dominantly  male,   I  didn't  have  any  right 
working  there."      (Evidence  p. 15) 


"A.       I  gave  him  my  referral  slip  as  far  as  I.., 

or  at  least  showed  him  my  referral  slip  and 
explained  that  I  had  gone  down  to  Manpower  etcetera 
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and  then  he  just  flat  out  told  me  that  he 
just  would  not  hire  me. 

Q.       Alright.     What  were  the  exact  words? 

A.       I  couldn't  give  you  the  exact  words, 
but  the  general  content  of  the  conversation  was 
that  I  was  a  female,  he  was  not  gonna  hire  females 
for  security.     He  would  hire  me  as  a  Meter  Maid 
possibly  and  that  I  just  had  no  right  even 
applying  for  a  job  like  that. 

Q.       Would  I  be  fair  in  suggesting  to  you, 
that  he  said  he  would  not  hire  you  for  that 
security  guard  position? 

A,       He  wasn't  specific  about  any  particular 
job,  you  know  specific  security  position.     He  said 
he  would  not  hire  me  in  a  security  position. 

Q.       Security  guard  position? 

A.       Yes."      (Evidence  pp.  33,34) 

Ms.  Robertson  v/ho  is  5  ft.   10  inches,   140  lbs,,  testified  that 
she  was  in  good  health,  plays  lots  of  sports,   took  judo  for  two 
years,   and  had  one  year  in  post-secondary  education,    (Evidence  pp.  5to7) 
She  had  a  first  aid  certificate,  her  own  car,   had  no  criminal 
record,   and   had  previously  been  bonded   ('Application  for  Employment, 
Exhibit  #5) .     She  said  she  was  prepared  to  move  out  of  Thunder  Bay 
and  do  shift  work  in  her  employment.      (Evidence,  p. 20). 

Joseph  Kenneth  McCuaig ,  Human  Rights  Officer 
for  Thunder  Bay  at  the  time  relevant  to  this  inquiry  (now 
chief  Human  Rights  Officer  for  the  Manitoba  Human  Rights  Com- 
mission) ,  William  Henry  Jackson,  Human  Rights  Officer  in  Kenora, 
and  James  Stratton,  Director  of  Compliance  and  Conciliation, 
Ontario  Human  Rights  Commission,   conducted  a  thorough  investi- 
gation with  respect  to  the  complaint,   and  all  three  testified 
at  the  hearing. 
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It  is  appropriate  at  this  point  to  discuss  the  general 
nature  of  Metropolitan's  operations  as  they  relate  to  the   factual  issue. 
Metropolitan  employs  security  guards  to  perforin  various  functions 
(Evidence ,  pp ,  239-244).     These  tasks  include,   checking  parking 
meters  and  issuing^  tickets  to     violators    (the  persons  who  do 
these  tasks  sometimes  being  called  "meter  maids"),  staffing 
parking  lot  booths,   checking  departing  passengers  at  airports 
(sometimes  called  "airport  scanners")   maintaining  watch  inside 
buildings  outside  of  operating  hours,  patrolling  building  sites 
through  all  phases  of  contruction,   and  patrolling  inside  and  outside 
the  building  of  factory  or  plant  sites.     Security  guards  must  be 
licensed,  which  is  administered  by  the  Ontario  Provincial  Police. 

The  term   'security  guard'   can  properly  be  used  to  embrace  all 
these  tasks,   although  some  tasks  are  obviously  less  related 
than  others  to  actually  m.aintaining  security  with  respect  to  property. 

Metropolitan  has  a  good  number  of  contracts  at  various  sites 
in  Thunder  Bay,   and  Dryden,   to  provide  people  to  perform  these  duties 
as  security  guards.     It  is  continually  tendering  upon  and  obtaining 
new  contracts,   and  sometimes  losing  jobs  to  others.     The  business 
is  highly  competitive,   security  guard  employees  can  be  relatively 
unskilled,   the  wages  paid  are  correspondingly  low   (about  $3.00 
to  $4.00  per  hour),   and  the  turnover  in  employees  is  somewhat  high. 

It  is  fair  to  say  that,   generally  speaking.  Metropolitan's 
employees  are  roughly  equally  divided  between  male  and  female 
persons    (Evidence ,   p.   307) .     At  the  time  of  the  hearing,  of  56 
employees,   38  were  females  and  28  were  males    (Evidence,  p.  239), 
The  rate  of  pay  varies,  but  clearly  relates  to  the  task  performed, 
and  is  not  based  on  sex    (Evidence ,   p.    247) , 
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Walter  Ellicock,   age  53,     general  manager  of 
Metropolitan  for  Ontario,   has  been  in  Thunder  Bay  in  this  capacity 
since  May,   1976    (Evidence,  p.   234) .       He  has  a  very  strong 
background  in  police  work,  with  twenty  years  of  service  in  the 
United  Kingdom  where  he  rose  to  the  rank  of  Inspector,     He  then 
spent  three  years  in  security  work  in  Australia,  returned  to 
England  to  do  similar  work,   and  has  been  employed  in  security 
work  in  Canada   since  emigrating  to  Canada    about  1976. 

Mr.   Ellicock  described  the  recruiting  and  hiring  process 
of  Metropolitan.     Newspaper  advertising  is  regularly  done.  Indeed, 
the  ad   (Exhibit  #4)   to  which  Ms     Robertson  responded  on  January  24, 
was  carried  in  The  Chronicle  -  Journal  from  January  20  through 
January  26,   inclusive    (Exhibit  #9).     As  well,  orders  would  be 
placed  periodically  with  the  local  Canada  Manpower  office,  and  that 
office  would  then  refer  people  to  Metropolitan.     As  well,    "people  just 
walk  in  the  of f ice  ...  looking  for  work   "      ( Evidence ,  p. 247). 
Mr.   Ellicock 's  testimony  was  that  Metropolitan  seeks  applicants 
for  employment  even  when  no  specific  job  might  be  immediately 
available,  because  Metropolitan  is  continually  tendering  for 
new  contracts    (Evidence ,  pp.   248,249),  and  needs  a  readily 
available  supply  of  potential  security  guards. 

When  prospective  employees  attend  at  Metropolitan's 
premises,  Mr.   Ellicock 's  spouse,   Nora  Doreen  Ellicock   (who  also 
testified),  the  secretary-receptionist  employee  of  Metropolitan, 
would  first  speak  with  the  applicant,   and  have  the  applicant 
complete  an  application  form.     Applications  are  taken  even  when 
an  immediate  job  opportuinty  is  not  available    (Evidence,   pp. 415, 416). 
Mrs.   Ellicock  notes  particulars  such  as  v/hether  the  applicant 
v/ishes  to  work  full-time  or  part-time  or  will  do  shift  work 
(Evif^ence,   p. 416, 418),   and  if  Mr.   Ellicock  is  in  the  office  he 
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is  asked  if  he  would  like  to  interview  the  applicant  before  he  or  she 
leaves    (Evidence,   p.   417).     Mr s . ^Ellicock  testified  that  if  a  job  was 
open,   but  she  thought  the  task,   for  example,  being  a  security  guard  on 
a  construction  job,  was  unsuitable  for  a  female  per son ,   she  might 
well  state  her  opinion  to  the  applicant,  but  would  receive  and 
process  the  application  in  any  event   (Evidence ,  p.  419). 

From  the  evidence  it  might  be  said  neither  Metropolitan  nor 
Mr.   Ellicock  generally  discriminate  against  women  because  of  their 
sex,   insofar  as  hiring  and  placing  them.     As  mentioned.  Metropolitan 
has  more  female  than  male  employees    (Evidence ,  p,   239).     Mr.  Ellicock 
testified  that  while  in  Britain  he  "was  the  first  person,   as  an 
inspector  in  the  traffic  department,  who  promoted  the  use  of 
females  as  traffic  patrol  drivers"    (Evidence,   p.    235).     On  one 
occasion,  when  a  customer  balked  at  having  a  female  investigator 
(store  detective)   replace  a  male  investigator,  Mr.  Ellicock 
placed  her  in  the  position  because  she  was  the  best  person 
available    (Evidence,  pp ,  300,301). 

On  one  other  occasion   (when  he  did  not  have  any  men 
available),   he  said  he  overcame  a  customer's  skepticism  about 
women  being  able  to  control  the  flow  of  people  in  public  buildings, 
and  successfully  placed  a  female  person  in  the  required  position, 
to  the  ultimate  satisfaction  of  Metropolitan's  client    (Evidence , 
p.   254) . 

The  fact  that  Mr,   Ellicock  is  both  well  liked  and  well 
respected  -generally  by  all  his  employees,   including  his  female 
employees,   is  evidenced  as  well  by  the  "petition"  put  into  evidence 
as  Exhibit  #23,   submitting  that  "Wally  Ellicock ...  is  not  nor  has 
he  ever  been  discriminative  towards  the  hiring  of  female  employees" 
(Evidence,  p.    397).     There  was  nothing  to  suggest  that  this  petition 
was  other  than  self -initiated  by  Metropolitan's  employees. 
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Mrs.  Mayrita  Meharey  testified  that  Mr.   Ellicock  had 
never  put  the  female  employees  of  Metropolitan  in  a  position 
that  they  felt  discriminated  against.    (Evidence ,   p.  229) 

V7ith  respect  to  Ms,   Robertson's  complaint,  Mr,  Ellicock 
really  asserted  four  defences.      (Evidence,  pp.  127,128,284) 
First,  he  said  that  on  January  24  there  were  no  positions  to  fill. 
Second,  he  said  on  January  31  that  he  had  at  most  one  position 
available,  being  the  Dryden  one,   and  in  fact  suggested  it  was 
in  the  process  of  being  filled  from  his  Winnipeg  office.  Third, 
he  said  the  Dryden  job  was  unsuitable  for  a  woman  because  of 
the  nature  of  the  work,   and  due  to  an  accommodation  problem. 
Fourth,   he  said  that  once  he  learned  Ms,   Robertson  had  also 
applied  in  October,   1977,  he  would  never  hire  her  on  another 
occasion  because  of  his  general  policy  of  not  hiring  anyone 
once  that  person  has  turned  down  a  job  offer  from  him. 

The  evidence  was  confusing  as  to  whether  in 
fact  a  job  or  jobs  were  available  January  24  to  January  31, 
and  if  something  was  available,  what  that  precisely  was.  Herman 
Aubey  testified  that  he  was  hired  about  the  end  of  January, 
197  8,   and  worked  as  a  security  guard  at  the  St.  Joseph's 
Hospital  parking  lot  commencing  February  5.    (Evidence ,  pp.  206, 
207;    see  also  Exhibit  12).     Mr.   Ellicock's  explanation  in  this 
regard  was  that  Ms.   Robertson's  application,  completed  on  January 
24,  must     have  been  "lower  in  the  pile"  than  Mr.  Aubey ' s  appli- 
cation.   (Evidence ,   pp.   441  to  443). 

During  the  investigation,   there  was  some  suggestion 
that  Mr.   Ellicock  had  said  to    Mr.  McCuaig  that  there  were  some 
six  positions  open  about  the  time  in  question-    (Evidence,   pp.   3  88, 
389)  . 
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I  Nancy  Lynn  Johnson  testified  she  was  referred  by 

Manpower  to  Metropolitan  and  attended  at  their  offices  on 

January  30,   1978,    (Evidence ,  p.   193),   and  completed  an  application 

(Exhibit  #16),  but  was  told  that  Metropolitan  was  looking  for 

a  male  for  the  job  or  jobs  then  open. 

"A.       I  spoke  to  Mr.   Ellicock,  because 
his  name  was  on  the  card  that  Manpower 
given  me. 

Q.       Yes.     And  is  that  the  gentleman 
sitting  there? 

A.       Yes,   it  is. 

^  Q.       Alright.     And  do  you  recall  a 

conversation  that  you  had  with  Mr.  Ellicock? 

A.       I  remember  I  had  to  give  him  the 
forms  first. 

Q.       Alright.     Now,   is  this  the 
application  form? 

A.       No,   the  referral  form  from 
Manpower . 

Q.  Alright? 

A.       And  before  I  even  filled  it  out, 
he  told  me  that  they  v/ere  looking  for  a 
man  for  this  job. 

Q.  Yes? 

^  A.       And. . .but  I  filled  out  the 

application  anyway. 

Q.  Yes? 

A.       And  when  I  finished  filling  out 
the  application  form,   he  didn't  look  at 
it  or  anything,   and  just  told  that  he 
wasn't  hiring  little  girls  that  day  and  that 
was  all, 

Q.       Alright.     Did  he  tell  you  what 
job  was  opened,   that  they  were  looking  for 
a  man  for? 

A,       No,  he  didn't."      (Evidence,  p.   188,  189) 
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"Q,       I  see.     And  you  were  clearly  told  that 
they  were  looking  for  a  man,  were  you  not? 

A.       Yes,    I  was. 

Q.       From  Mr.   Ellicock,      I  have  no 
further  questions."      (Evidence ,  p.  193) 

Mary  Helen  Leath,  who  knew  Mr.  Hogarth  personally, 
testified  she  attended  at  Metropolitan's  office  looking  for  work 
on  January  31,  1978. 

"Q.       And  when  you  attended  that  day, 
whom  did  you  see? 

A.       Mr.  Ellicock. 

Q.       Alright.     The  gentleman 
sitting  there? 

A.  Yes. 

0.       Alright.     And  what  happened,  or 
did  you  have  a  conversation  with  him? 

A.       Yes,    I  did. 

Q.       And  v/hat  v/as  that  conversation  about? 

A,       Whether  or  not  they  were  looking 
for  somebody. 

Q.       And  what  did  he  tell  you? 

A.       Well,  he  told  me  that  they  weren't 
looking  for  women  at  that  time. 

Q.       Alright.     Did  he  tell  you  what  jobs 
they  did  have  open  at  the  time? 

A.       Yes,   they  were  looking  for  a  man 
to  work  at  a  construction  site."      (Evidence ,   pp.  195,196) 
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Deborah  Ann  Cava  testified  that,   in  response  to 

Metropolitan's  advertisement,   she  attended  at  Metropolitan's 

offices  on  January  24,   1978    (Evidence ,  p.   148) ,   and  completed 

an  application   (Exhibit  #19).     She  apparently  spoke  with 

Mrs.  Ellicock. 

"A.       Well,   I  went  down  to  the  office  and 
I  asked  for  an  application  and  they  told  me 
that  there  wasn't  a  job  suitable  for  a  woman, 

Q.       Alright.     Now,  who  told  you  that? 

A.       It  was  a  woman.     She  had  some 
sort  of  an  accent. 

0.       What  kind  of  an  accent  did 
she  have? 

A.       I  couldn't  really  tell, 

0.       Alright.     And  did  you  fill  in 
an  application  form  anyway? 

A.       Yes,    I  did. 

Q.       Alright.     Did  she  tell  you  why 
the  job  wasn't  suitable  for  a  woman? 

A,       Yes,   she  told  me  it  was  watching 
a  building  late  at  night. 

Q.       Alright,     And  did  she  tell  you  v;here 
that  V7as? 

A.       No,    I  don't  so. 

Q.       Alright.     And  did  she  tell  you 
anything  further  or  further  conversation?  - 

A,       Well,   she  said  that  she  would  keep  < 
my  application  and  if  something  came  up  for 
a  Meter  Maid,  or  something  like  that,  she 
would  give  me  a  call."    (Evidence ,  pp.   200,  201) 


"Q.       I  see.     In  terms  of  the  comments, 
that  came  from  this  lady  at  Metropolitan 
Security,  did  you  have  reason  to  believe 
that  she  was  expressing  a  personal  opinion 
to  you.     Was  she  sluffing  you  off  in  your 
view? 
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A.       Obviously  by  the  size  of  me,   I  don't 
think  that  I  can  watch  a  great  big  building  all 
by  myself  and  you  know,   if  anything  ever 
happened^-     well,   I  v/as  worried  you  know  some 
great  big  guy  came  along,   I  don't  think  I 
could  do  very  much. 

Q.       I  see.     So,   after  she  made  that  comment, 
I  would  assume  then  you  agreed  with  her,  you 
didn't  want  to  watch  a  building... 

A.       Well,  yes,   in  my  own  personal... 

Q.       Yes.     Thank  you."      (Evidence ,  p.  202) 

Metropolitan  employed  security  guards  at  the  Reed  Paper 
Limited,    thereafter  called  "Reed")   plant  site  in  Dryden,  Ontario. 

Mrs.   Ellicock's  evidence  on  the  point  of  what  jobs  were 
open  in  the  period  January  24  to  31,   1978,  was  somewhat  vague, 
but  she  did  say  she  thought  a  construction     site  job  was  open, 
(Evidence ,  p.   424),   and  she  was  aware  of  the  Dryden  job  being 
available  about  January  30.    (Evidence ,   pp.    427,  428). 

As  well,   the  Dryden  position  was  still  open  on  January  3 
1978,  when  Ms.   Robertson  came  into  Metropolitan's  offices. 

"Q.       Alright.     Now,   let's  discuss  the 
Reed  Job,  Mr.  Ellicock? 

A.  Yes. 

Q.       You  indicated  to  us  that  you  found 
out  probably  the  30th,  or  very  early  the  31st 
that  you  were  in  need  of  a  position? 

A.       Well,   I  don't  know  v;hat  shift  the  man 

was  on,  but  his  last  shift  was  on  the  30th.  And 

he  was  taking  off  for  Winnipeg  and  he  told 

Mr.   Ellis  that  he  wasn't  coming  back,  so  it 

could  have  been  late  on  the  30th,  but  it  was 

certainly  before  I  rang  the  office  at  10:30  on 
Friday . 


Q.       Alright.     And  you  were  aware  on  the  31st, 
when  Ms.   Robertson  came  in,  that  that  was  one 
opening? 
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A.       It  wasn't  an  opening,   I'd  already  put 
things  into  movement,   to  try  and  get  somebody 
from  Winnipeg. 

Q.       But  nothing  had  been  confirmed  yet? 

A.       I  was  waiting  confirmation  when  she 
came  in. 


Q.       Alright.     So  nothing  had  been  confirmed? 

A.       Not  on  that  particular  time,  no. 

0.       Alright.     You  did  in  fact  tell  her, 
that  that  was  the  only   ^opening  you  had? 

A.       I  think  my  words  were  I'm  sorry  dear,  all 
I've  got  is  a  job  for  a  man  in  Dryden,"      (Evidence  pp.  355,356) 


I  find  on  the  evidence  that  Metropolitan  clearly 
had  at  least  one  security  guard  job  opportunity  available  on 
January  31,   1978,  being  the  position  with  Reed  in  Dryden. 


It  is  clear  from  the  evidence  that  Metropolitan  employs 

women  as  security  guards  in  the  general  sense  of  that  term, 

however,   it  is  also  very  clear  that  it  does  not  wish  them  to 

serve  as  security  guards  in  certain  situations  because  those 

situations  are  not  perceived  as  suitable  for  females.     Mr.  Ellicock 

testified  in  this  regard. 

"Q.       I  see.     Now,  during  the  course  of  this 
interview,   if  there  is  a  job,  do  you  offer  or 
suggest  any  opinions  as  to  the  suitability  of 
certain  positions  for  men  or  women? 

A.       Yes,  of  the  past  three  years  it's  been 
my  experience  that  a  majority  of  girls  who  come 
in  are  only  interested  in  what  is  commonly  called 
Meter  Maids  or  working  in  the  booths,   if  you 
look  on  the  application  forms  of... I've  provided 
for  you  there,  you'll  see  my  wife  makes  notations 
if  this  girl  wants  part  time  work,   this  girl 
doesn't  want  to  work  Saturdays,  or  she  only 
wants  to  work  evenings  and  Saturdays.     She  doesn't 
want  to  work  nights,   she  doesn't  want  to  work 
shift  work  work  and  there  are  all  the  notations 
are  there.     We  don't  turn  them  down,  because 
they  don't  want  to  work  on  the  construction  site." 
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"Q.       Over  the  course  of  years  that  you 
have  been  involved  in  security  and  I  certainly 
don't  wish  to  lead,  Mr.  Chairman,   have  you 
discussed  the  feelings  with  your  employees 
with  respect  to  their  duties  and  where  they 
have  been  assigned? 

A.       Yes,   I  don't  know  whether  I'm,,. I 
feel  I  have  a  great  responsibility  to  my 
employees . 

Q.  Yes? 

A.       To  protect  them  as  much  as  I  can. 
I  talk  to  them  and  if  they  are  not  happy  in 
their  job  I'm  going  to  look  after  them,  it's 
a  very  good  employee,   I  don't  want  to  loose 
them . 

Q.       I  see.     And  as  a  result  of  that 
experience  and  those  discussions  and  perhaps 
your  experience  as  a  Policemen,  are  you... do 
you  offer  opinions  to  people  who  would  of 
applied  for  certain  jobs,  with  Metropolitan? 

A.       Listen,   if  I  think  it's  a  job 
that  is  not  suitable  for  a  girl,   I  say  well, 
in  my  opinion  that  I  don't  think  it's  a  job... 
but  the  expression  that  I  use  well,   it's  not 
the  sort  of  place  I  would  prefer  my  wife  to 
work  in,   if  she  was  a  security  girl, 

Q.       I  see.     Can  you  go  beyond  that, 
were  you.., do  you  refuse  applications? 

A.       No  I  have  never.., 

Q.       Because  of  the  fact  that  one  is 
male  or  female? 

A,       Nobody  has  ever  been  refused  an 
application  when  they  have  come  in  to 

Metropolitan  Investigation."      (Evidence  pp.   256  to  258) 


"Q.       And  during  the  course  of  those 
discussions,  have  you  offered  opinions,  as 
to  the  suitability  for  a  man  or  a  woman? 
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A.       Only  that  I  really  seriously  think, 
that  it's  a  situation  where  I  wouldn't  put  my 
ovm  daughter,  or  my  own  wife.     This  is  the 
only  time  I  said  look,   I  don't  really  think 
it's  a  situation  where  I  would  want  it  on  my 
conscience  that  I  put  a  girl  and  something 
had  happened. 

Q.       Alright.     Mr.   Ellicock,  it's 
obviously  a  very  critical  area  to  say,  what 
motivates  you,  with  respect  to  that  opinion. 
Is  it  just  your  wife,  or  is  it... 

A.       No,   no,  no,  over  the  years  my 
experiences  have  been  that,   I  just  don't 

want   (inaudible)   terribly  worse."      (Evidence  pp.  304,305) 

Similarly,  Metropolitan  sees  men  as  being  less  suitable 
than  women  for  ticketing  unlawfully  parked  cars  because  drivers 
tend  to  be  less  hostile  to  a  female  handing  out  a  ticket 


(Evidence ,   pp.    308,  309) 


Accordingly,  Mr,   Ellicock 's  testimony  was  that  at 
his  direction  Metropolitan  placed  all  or  virtually  all,  of 
its  female  employees  in  positions  as  meter  maids,  controlling 
parking  booths,   acting  as  airport  scanners,  maintaining  security 
in  homes  for  old  people  or  maintaining  security  on  the  inside  of 
buildings    (Evidence,  pp.   313  to  332). 

V7hile  it  is  clear  that  Metropolitan  does  not  refuse 
applications  generally,   the  critical  issue  is  -  does  it  refuse 
employment  to  a  female  person  as  a  security  guard  for  one  or  more 
types  of  jobs  when  it  views  those  particilar  jobs  as  "not 
suitable  for  a  girl"    (Evidence ,  p.   257)   even  though  female 
persons  are  as  capable  as  males  in  doing  the  task. 
BY  THE  CHAIRMAN: 


"...For  raw  construction  sites,  do  you  just 
use  men  there  as  security  guards? 
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BY  MR.  ELLICOCK: 

I  feel  sir,   in  those  circumstances  that  the 
conditions  are  so  primitive  and  as  I  said  in  my 
examination-in-chief,   if  I  wouldn't  want  to  put 
my  wife  in  those  conditions,   I  wouldn't  ask  any 
girl  to  work  there."      (Evidence  p.   369,  370) 


BY  MS.  MINOR: 

"O.       Now,  Mr.   Ellicock,  you  said  that  you 
wouldn't  place  women  on  a  raw  construction  site? 

A.       Yes.      (Evidence  p.  372) 


With  most  people  this  does  not  seem  to  have  created 
problems,   for  female  applicants  and  employees  have  generally  preferred 
to  be  involved  in  tasks  that  are  relatively  less  'security' 
oriented  than  males    (Evidence ,   pp.    302,    303,    403,  404) 

"Q,       I  see.     Since  this  event,  or  this 
incident,  Mr.   Ellicock,   have  you  had  occasion 
to  examine  your  company  policy  and  speak  to 
your  staff  about  the  nature  of  the  complaint? 

A.       After  the... when  I  got  the  nature 
of  the  complaint,  way  back  in  February  of  19., , 
you  know,  way  back  12  months  ago,   I  made  a  point 
of  speaking  to  the  majority  of  the  people  who 
work  for  me . 

Q.  Yes. 

A.  And  of  the  men  I  spoke  to,  none  of 

them  want  to  work  on  the  meters  and  the  parking 
booth. 

Q.  Yes. 

A.       And  of  all  the  girls  I  spoke  to,  none  of 
them  want  to  go  over  on  the  construction  site. 
They  thought  I  was  crazy  when  I  said  would  you  like 
to  work  on  a  construction  site  from  midnight  to 
eight . 

Q.       Did  you  speak  to  them  personally, 
yourself? 


A,       Yes,   personally.     I  spoke  to  about 
30  girls."      (Evidence,   pp.    292,  293) 
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"A.       If  I  explain  all  the,   lets  say  the 
glory  details,   for  that  type  of  work,  that  they 
go  up  to  their  knee  in  mud,   that  they  might 
have  a  rough  time  with  vandals  on  the  site. 

Q.       I  see. 

A.       Out  of  999  out  of  1,000  girls  that 
we  talk  to,  wouldn't  be  interested  at  this 
type  of  job. 

Q.       And  has  that  been  your  experience? 

A.       That's  been  my  experience  of  the  last 
three  years.     This  is  the  only  occasion  where 
somebody  has  said  that  they  would  want  the  job 
on  a  construction  site  in  three  years."    (Evidence  p.  305) 


RE-EXAMINATION  BY  JOHN  W.    ERICKSON ; 

"O.       Mr.   Ellicock,  your  friend  has  spent  a  lot  of  time 
putting  people  into  particular  functions  with  the  company 
such  as  metermaids  and  parking  booth  and  airport  scanners. 
Do  people  actually  apply  for  those  positions,  with  your 
company? 

A.       I  would  think  99.9  percent  of  the  girls  who  come 
in  to  apply  for  work,   say  have  you  got  a  job  as  a  metermaid, 
or  at  the  airport,  or  in  the  booths.    (Evidence  p. 392, 393)." 

Mr.   Ellicock  also  believes  that  women  are  less  suitable 

than  males  in  some  aspects  of  "security"  work  because  they  are 

less  of  a  deterrent  due  to  the  perceptions  of  would-be  wrongdoers. 

Q,       Does  your  experience  tell  you  about  the  presence  of 
a  man  or  a  v;oman  on  certain  kinds  of  jobs? 

A.       Yes ,    I .  .  . 

Q.       Can  act  as  a  deterrence? 

A.       Not  retracting  from  the  girls  who  work  for  me, 
but  I  feel  that  in  certain  circumstances,   if  somebody  who's 
intent  on  committing  doing  something,   sees  a  man,   in  his 
position,   he  might  feel  a  little  bit.... 

Q.       That's  your  personal  opinion? 

A.       That's  my  personal  opinion. 


Q. 


I  see , 


A.       In  fact  it's  been  substantiated. 
Q.       How  has  it  been  substantiated? 

A,       Well,  my  previous  experience  in  the  Police  service 
done  in  security."      (Evidence  P*  297,298). 

There  are  no  stipulations  in  the     contract  between  Reed 
and  Metropolitan  as  to  whether  Metropolitan's  security  guards  are  to 
male  or  female    (Exhibit  #20)   and  Metropolitan  is  clearly  aware  of 
this   (Evidence ,  p.   373).     The  duties  of  the  Metropolitan  security 
guards  at  the  Reed  site  are  in  the  main  to  provide  security  on 
the  gate,  maintain  watch  on  outside  rounds  of  the  site,  including 
roof  inspection,  ' punching' Detex  clocks  in  the  process  and  to  do 
inside  rounds  on  holidays,    (Exhibit  #20,   and  Evidence 
pp.    167  to  178,    182  to  185)  . 

It  is  clear  from  all  the  evidence  that  Mr.  Ellicock 

did  not  regard  the  job  of  Metropolitan  Security  guard  at  the  Reed 

paper  mill  site  as  suitable  for  a  female  person. 

"Q  You've  told  us  that  the 

reason  she  left  your  office  was  that  you  told  her,  you  were 
looking  for  a  man,   for  the  Dryden  job? 

A.       All  I  said  was  this,  as  I  said  earlier  on  I  said 
to  her,   I'm  sorry,   all  I've  got  at  the  moment... 

Q.       Sorry  dear? 

A.       Well,  possibly,  yes,   I'm  sorry,  but  I'm  looking  for 
a  man  to  go  to  Dryden. 

Q.       Alright.     That  was  the  reason  you  gave  her? 

A.       And  that  was  the  end  of  the  conversation,  she 
took  off. 

0.       Alright,     Well,  we  will  get  back  to  that.  But 
that  was  the  reason  you  gave  her? 

A,       That  was  the  reason  I  gave  her. 

Q.       Alright.     And  I'm  telling  you,  that  you  based  that 
decision,  on  the  accomodation  situation  that  we  discussed 
and  on  what  was  told  to  you  by  Mr.   Ellis  in  Dryden? 
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A.       On  the  recommendations  of  my  supervisors, 

Q.       Right.     Now,   I  want  to  know  what  reasons  Mr.  Ellis 
gave  you? 

A,       Do  I  have  to  ask  him  for  reasons.     He ' s  my 
supervisor.     I  trust  him  to  run  the  job,  up  until,  up 
until  this  inquiry  taking  place,  he  used  to  take  people 
on  up  there  himself,  without  reference  to  me. 

Q.       Did  you  ask  him  what  reasons  he  based  his  recommendation 

on? 

A.       He  based  his  recommendations  on  the  same  reason 
that  I  do.     That  he  didn't  think  it  was  a  suitable  place  for 
a  girl,   or  a  woman  to  be  working. 

Q,       And  that  your  opinion  that  is  it's  not  a  suitable 
place? 

A.       In  my  opinion  it's  not  a  suitable  sort  of  place 
for  a  girl  to  be  working  on  nights  on  her  own, 

Q.       Okay,  why  not? 

A,       Because  I  don't  want  the  responsibility  of  something 
happening  to  her  on  my  conscience, 

Q.       Well,  Mr.   Ellicock,  do  you  have  any  reason  to 
think  that  anything  would  happen  to  her  more  then  a  man? 

A.       Yes  I  do , 

Q,       What  reason  is  that? 

A.       Well,   as  a  police  officer,   I  was  a  crime  prevention 
officer . , . 

O.       This  was  some  years  ago... 

A.       It  doesn't  matter  some  years  ago,  you  asked  me  and 
I'm  giving  you  my  reasons.     As  a  crime  prevention  officer 
my  part  of  my  duties  was  to  advise  people  on  the  carrying  of 
money,   from  their  businesses  to  their  banks  and  one  of  the 
very  first  things  we  used  to  say  and  this  is  on  the  home  office 
directives  in  England,   that  you  do  not  send  a  young  girl  v/ith 
a  suitcase  full  of  money  down  to  the  bank.     For  the  very 
simple  reason  that  on  more  then  one  occasions  I've  attended 
robbery  with  violence,  where  the  girl  has  been  beaten  up. 
And  as  it's  brought  out  yesterday,    I  think  in  certain  circum- 
stances,  that  the  sight  of  a  man  is  more  of  a  deterrent,  the 
the  sight  of  a  woman.     And  that's  my  honest  opinion, 

Q.  Alright? 


A,       Based  on  my  experience. 


T^       2  0.  ^- 

Q,       Alright.     So,   it's  the  deterrent  factor  that  you 
think  is  important  in  this  job,   is  that  right? 

A.       No,   everything  is  got  to  be  considered.     Is  what 
how  I  feel  about  things. 

Q.       Well,   is  a  deterrent  factor  important  in  this  job 
or  not? 

A,       I  think  it  is,  yes, 

Q.  Alright. 

A.       If  they  saw  a  girl  at  that  gate,  would  they 
worry  too  much  about  it.     This  is  the . , . it ' s  not  what's 
going  to  happen,   it's  what  might  happen  that  I  have  to 
think  about."      (Evidence  pp.   376  to  379) 

BY  MS,  MINOR: 


"  Thank  you.     And  would  you  agree  with  me  that  it  is 

quite  possible  that  she  could  handle  someone  as  well  as 
Mr.  McFarland,   in  terms  of  strength? 

BY  MR.  ELLICOCK; 

I  would  think  she  could. 

BY  MS.  MINOR: 

0.       Alright.     So,   that  would  leave  us  with  the 
deterrent  factor? 

A,       No,   it  doesn't.     It  leaves  with  my  conscience, 

Q,       Alright.    Your  conscience  and  the  deterrent  factor? 

A.  Yes. 

Q.       Alright.     Mr.   Ellicock,  do  you  think  it  would  be 
fair,   to  let  the  women  decide  whether  or  not  she  wants  to 
be  in  that  type  of  situation? 

A.       Oh  no,  no,   it's  my  decision,   I'm  responsible  for 

them . 


Q.       But  if  you  tell.,. if  a  woman  tells  you  she  can 
handle  the  job,   you  ignore  it? 


A.       No.     I  wait  in  the  balance  and  that  is  my  final 
decision,  whether  I'm  going  to  put  her  there  or  not. 
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Q.  Mr.   Ellicock,  you  stated  to  us  that  you've  never 

refused  applications  to  any  person  coming  in,  be  it  male  or 
female? 

A.  I  haven't,  no. 

Q.  Alright.     Have  you  ever  refused  a  job,  other  then 

the  one  referred  about,  with  respect  to  Ms.  Robertson, 

because  a  person  is  female  and  you  don't  think... 

A.  Never,"  (Evidence  pp.   38  2  to  38  4) 

"Q.  Was  Reed  a  raw  construction  site? 

A.  No. 

Q.  But  I  took  your  evidence  to  be  that  you  didn't 

consider  it  appropriate  for  a  woman  to  work  there? 

A.       That's  right."      (Jlvidence,  pp ,   372  to  373) 

There  are  Reed  employees,   apparently  male,  who 

work  at  night  as  well,  and  this  was  seen  as  a  potential  problem 

if  Metropolitan's  guards  were  female.    (Evidence ,  p.  123). 

Metropolitan's  security  guards  may  have  to  stop  people  on  occasion 

while  doing  duty  at  the  Reed  gate,  and  this  was  seen  as  unsuitable 

for  women.    (Evidence,  p.  121). 

William  Hogarth  was  an  employee  with  Metropolitan 

for  some  four  and  one-half  years,   and  in  charge  of  "Sales  and 

Supervision"    (Evidence ,  p.   445),   at  the  time  of  the  hearing. 

His  evidence  was  unequivocal  in  saying  that  a  woman  could  do  a 

security  guard  job  with  Metropolitan     as  well  as  a  man. 

"O.       Leaving  aside  the  question  of  danger 
or  other  factors,   is  there  any  job  that  you 
feel  within  Metropolitan,  that  a  woman  can't 
do,   in  terms  of  just  the  job  itself,  leaving 
aside  the  external... 

A,       No  sir,   a  woman  can  do  any  job  we 

have . 

Q.       I  see.     Have  you  ever  been  told 
again  by  Mr.   Ellicock,   that  there  are  jobs 
women  can't  do,   leaving  aside  these... 

A.       No  sir."      (Evidence ,   p.  448) 


However,   his  evidence  was  also  clear  that  Metropolitan 


did  not  regard  certain  security  guard  jobs  as  suitable  for 

women,   and  therefore  v/ould  not  hire  them  if  there  v/ere  openings 

for  such  tasks,  or  not  move  them  into  such  positions. 

"Q.       Alright,     And  you  yourself  have  said 
that  you  consider  v/omen  not  suitable  for  some 
jobs? 

A.       There  is  some  jobs. 

Q.       Alright.     Would  you  yourself  send  a  woman 
there  if  she  wanted  to  go? 

A.       I  don't  think  she'd  have  that  opportunity, 

■   O.       You  v/ouldn '  t  give  her  that  opportunity? 

A.       I... would  you  ask  that  question  again? 

Q.       Well,  you  have  told  us,  you  considered 
some  jobs  would  be  unsuitable  for  women? 

A,       That's  right. 

Q.       Suppose  you  had  a  woman  who  came  in  and 
said  I  feel  that  I'm  capable  of  doing  that  job, 
I  think  it's  suitable  for  me,   I  don't  mind  at  all, 
I'll  do  it,  would  you  give  it  to  her  or  not? 

A.       I  have  to  live  with  my  own 
conscience,   I  don't  think  I  would. 


Q.       You  wouldn't? 


A.        I  don't  think  I  would.  Actually 
I  have  to  live  with  my  own  conscience.  I 
don't  think  I  would  on  certain  jobs. 

Q.       Alright.     And  the  examples  you've 
given  us  would  be  a  construction  site,  where 
there  is  no  bathroom.     That  means  there  is 
no  bathroom  facilities  at  all,  or  just  none 
for  women? 

A.       I  say  the  proper  bathroom  facilities. 
Q.       Alright.     And  one  that  wasn't  lighted? 
A.       Lighted,   that's  right. 
Q.       Or  opened? 


A. 


Or  opened. 
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Q.       And  that's  the  kind  of  thing  you  think 
is  relevant  to  this? 

A.       Well,  yes, 

BY  THE  CHAIRMAN: 

Is  it  fair  to  say,  that  your  view 
as  a  value  Mr.   Hogarth,   and  the  view  of 
Metropolitan,   as  I've  understood,   is  not 
withstanding  that  women  may  be  as  capable 
as  men  in  terms  of  security  officers,  when 
you  get  into  a  position  of  a  safety  factor... 

BY  MR.  HOGARTH: 

That't  right  sir. 

BY  THE  CHAIR^IAN: 

...  it  bothers  you? 

BY  MR,  HOGARTH: 

It  does  bother  us  sir. 

BY  THE  CHAIRMAN: 

It  bothers  you  to  put  a  female  rather 
then  a  male  into  that  situation? 

BY  MR.  HOGARTH: 

It  does  sir."      (Evidence ,pp .  460,461,462) 

There  was  some  suggestion  by  Mr.   Ellicock  that  Metropolitan 
could  not  send  a  female  security  guard  to  Dryden  because  of  an 
accommodation  problem. 


"A.       My  only  reason  for  not  sending  a  girl  to 
Dryden,  was  because  of  the  accomodations  situation. 
That  was  my  opinion  and  then  Mr.   Ellis  told  me  that 
he  didn't  think  it  suitable  for  a  female  so  we  dropped 
the  idea. 
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Q.       Now,   there  is  no  requirement  whatsoever,  for 
anyone  to  live  in  that  accomodation? 

A.       The  accomodation  is  there,   if  they  wish 
to  use  it.     I  don't,.. 

Q,       It's  entirely  optional? 

A.       It's  there  because  of  the  difficulty  of 
obtaining  accomodations  in  Dryden,   and  the  company  decided 
to  lease  an  apartment,   so  we  could  provide  accomodation 
if  it  was  required . 

Q.  But  the  person  living  in  the  place  pays  the 

rent? 

A.  Of  course  he  does. 

Q.  Alright.     And  it's  entirely  optional? 

A.  The  company  leased  the  apartment. 

Q.       And  it's  entirely  optional  whether  someone 
lives  there  or  not? 

A.       They  are  pleased  to  have  the  opportunity  to 
live  somewhere. 

Q.       Mr.   Ellicock,    I'd  ask  you  to  respond  to  my  question. 
Is  it  optional,  or  is  it  not,   I'd  like  to  know? 

A.       They  got  to  please  themselves. 

0.       Alright,     It's  optional? 

A.       I  don't  force  them  to  live  there . "  '  (Evidence ,  pp.373to376 

It  is  clear  from  all  the  evidence  that  a  Metropolitan 
security  guard  was  not  required  to  stay  in  the  premises  in  Dryden 
leased  by  Metropolitan  and  occupied  and  paid  for  by  Mr.   Earl  McFarland 
(Evidence  p.   171,  172). 
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Earl  McFarland  testified  that  he  was  not  required  by 
Metropolitan  to  stay  in  the  apartment  Metropolitan  had  leased 
in  Dryden.      (Evidence ,  p.   171).     Mr.  McFarland  had  also  told 
William  Jackson,   investigating  the  Dryden  situation  for  the 
Ontario  Human  Rights  Commission,  that  McFarland  had  the  right 
to  decide  whether  fellow  Metropolitan  security  guards  could 
share  his  apartment.      (Evidence ,  p.   113),  Mr,  Jackson  testified 
another  Metropolitan  security  guard,   employed  in  Dryden,  told 
him  "it  was  not  a  requirement  that  he  live  there."      (Evidence ,  p. 116) 

Clarence  Remain,   another  Metropolitan  security  guard 
at  Reed  testified  that  a  Metropolitan  guard  was  not  required 
to  stay  in  the  apartment    (Evidence ,  p.  185) 

Mr.  Ellicock  testified  he  realized  after  the  inquiry  arising 
out  of  this  complaint  began,   that  Ms.   Robertson  had  also  applied 
for  employment  with  Metropolitan  October  18,   1977    (Evidence ,  p.  284), 
that  he  offered  her  a  job  in  a  "parking  booth"  which  she  declined 
because  the  rate  of  pay  was  only  about  one-half  what  she  had  been 
receiving  as  a  correctional  officer,   and  that  he  even  phoned 
Metropolitan's  office  in  Winnipeg  and  obtained  a  job  offer  for 
her  in  Thompson,  Manitoba,  which  she  turned  down  as  well    (Evidence , 
pp.   258  to  261).     However,  Ms.   Robertson  testified  she  had 
applied  for  work  with  Metropolitan  in  October,   1977  but  "there 
wasn't  anything  open,   as  far  as  I  can  remember  Mr,  Ellicock  said 
that  there  might  possibly  be  a  job  in  Thompson,  Manitoba,  but 
nothing  came  of  that,"      (Evidence  pp.   8  and  9) . 
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Mr.   Ellicock  testified  that  he  did  not  have  any 
discussion  with  Ms.   Robertson  on  January  24,    (Evidence  pp.   278  to  281), 
and  while  he  remembers  her  coming  into  his  office  on  January  31, 
1978,   he  did  not  at  that  time  recall  that  she  had  applied  the 
previous  October   (Evidence  pp.     282,   349).     He  did  recall  seeing 
Ms.   Robertson  in  his  office  on  January  31,   1978  and  having  a 
brief  discussion  with  her  at  that  time  although  he  disputed  the 
content  of  that  discussion  as  alleged  by  her  complaint  and 
testimony   (Evidence ,  pp.   281  to  284) . 

Mr.   Ellicock  also  testified  that  had  he  recalled  on 

January  31,  that  Ms.   Robertson  had  applied  for  employment  with 

Metropolitan  in  October,   1977,  that  he  would  have  rejected  her 

on  that  basis  alone  for  consideration  for  employment     at  Dryden, 

because,   he  testified,   she  had  declined  his  offer  on  that  occasion. 

(Evidence ,  p.   357  to  359).     Mr.   Ellicock  stated  that  - 

"...my  policy  has  always  been  that  if  anybody 
who  refuses  a  job  with  me,  because  they  said  the  pay 
is  too  low,   if  they  come  back  for  employment  all 
they  are  looking  for  is  a  stop  over  job,  to  see  them 
through  till  they  can  find  something  else.     And  I 
don't  want  that  sort  of  person  working  for  me.  It 
creates  problems  for  me.     They  likely  to  quit  without 
notice,   cause  they  found  a  better  job  and  you  are 
stranded,  with  nobody  to  work  and  you've  got  to  pay 
overtime."        (Evidence  p.  359) 


Mr.   Ellicock  stressed  in  his  evidence  that  he  would 


not  have  employed  Ms.   Robertson  in  any  event,  once  he  discovered 

(as  he  did,   about  February  10,   1978,  because  of  the  investigation 

arising  out  of  the  complaint)    she  had  previously  declined  an 

offer  of  employment  in  October,  1977. 

In  Hawkes  v.   Brown  and  Brown"!"  Professor  D.  A.  Soberman, 

acting  as  a  Board  of  Inquiry,  dealt  with  a  similar  issue.  He 

found  that  the  Complainant  had  been  hired  by  the  Respondents  as 

a  welder,   but  then  unlawfully  refused  to  employ  her  because  of 

her  age  in  controvention  of  s.   4(1) (b)   of  the  Code .  However, 

a  second  reason  for  not  employing  her  was  their  quite  lawful 

concern,   albeit  mistaken,   as  to  her  physical  capacity  for 

relatively  heavy  work.     He  said: 

"...What  is  the  effect  of  a  refusal  to  hire  when 
the  reasons  are  in  part  outside  the  Code  and  in 
part  a  violation  of  it? 

A  similar  question  has  been  considered  by  the 
Ontario  courts  in  interpreting  the  Canada  Labour  Code, 
R.S.C,   1970,  c.   L-1,   section  110(3),  which  staces: 
"No  employer ...  shall    (a)   refuse  to  employ  or  continue 
to  employ  any  person ...  because  the  person  is  a 
member  of  a  trade  union..."     In  Regina  v.  Bushnell 
Communications  Ltd.   et  al.    (1973)    1  O.R.    (2d)      442  , 
an  employer  was  charged  with  wrongfully  dismissing 
an  employee  contrary  to  the  section.     It  was  argued 
on  behalf  of  the  employer  that  there  were  other 
reasons  for  the  dismissal,  and  that  the  words  of  the 
statute  must  be  interpreted  to  mean  that  the 
wrongful  cause  must  be  the  sole  or  dominant  cause 
for  dismissal,  not  just  one  of  the  causes,  to  amount 
to  an  offence  under  the  section  110(3).     In  rejecting 
this  argument,  Mr.   Justice  Hughes  said  at  page  447, 
" If ., .member ship  in  a  trade  union  was  present  in  the 
mind  of  the  employer  in  his  decision  to  dismiss,  either 
as  the  main  reason  or  incidental  to  it,  or  as  one  of 
many  reasons  regardless  of  priority,   s.ll0(3)   of  the 
Canada  Labour  Code  has  been  trangressed . "     It  follows 
that  if  "age  was  present  in  the  mind"  of  Mrs.  Brown 
in  her  refusal  to  employ  Mrs.   Hawkes,   there  had  been 
a  violation  of  the  Ontario  Human  Rights  Code,  Section 
4(l)(b),   regardless  of  the  fact  that  other  reasons  may 
also  have  been  present. 


In  the  matter  of  Heather  Hawkes  v.  Brown  and  Brown,  December  1 
1977  . 
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The  decision  of  Mr.  Justice  Hughes  was  affirmed 
on  appeal,   reported  at   (1974)    4  O.R,    (2d)    288,  where 
the  court  said  at  page  290,    "If  it  is  found  that 
union  membership  is  a  ground  for  the  action  taken 
[dismissal]   then  a  conviction  should  be  made,"  and 
it  also  added,    "...union  membership  must  be  a  proximate 
cause  for  dismissal,  but  it  may  be  present  with  other 
proximate  causes."     These  words  apply  aptly  to  ^.he 
conduct  of  the     respondents  in  this  complaint," 

I  would  adopt  this  reasoning  to  the  case  at  hand. 

However,   in  the  instant  situation,   it  must  be  stressed 

that  the  operative  and  only  cause  for  Metropolitan  not  employing 

Ms.   Robertson  in  January,     1978  was  that  she  was  a  female  person 

and  Mr.   Ellicock  did  not  regard  the  security  guard  job  that 

was  open  at  the  time  as  being  suitable  for  a  female  person,  and 

therefore,  he  would  not  consider  her  further,     I  might  add  that  I 

do  not  think  he  would  have  been  adamant  in  his  position  that  once 

someone  turns  him  down  for  employment    (as  he  said  she  had  in  October,  1977) 

he  will  never  hire  that  person,  but  for  the  fact  of  this  inquiry. 

In  any  event,  he  rejected  her  January  31,   1978  simply  because 

she  was  a  female  person,  not  because  of  what  had  happened  in 

October,  1977. 

The  totality  of  the  evidence  is  that  Ms.  Robertson 

was  not  really  considered  at  all  for  employment  by  Metropolitan 

as  a  security  guard  at  the  Reed  paper  site  in  Dryden  on  January  31, 

1978,   because  she  was  a  woman,   and  it  was  Mr.   Ellicock 's  view 

that  the  Reed  position  was  not  suitable  for  a  woman. 

It  is  clear  that  Mr.  Ellicock  would  hire  women 

generally,  but  would  not  hire  them  for,   or  let  them  work  in, 

specific  security  guard  jobs.      (Evidence ,  p.  98). 

The  tight  accommodation  situtation  in  Dryden  was  not 

necessarily  an  insurmountable  obstacle  to  Ms.   Robertson  working 
there,   and  she  may  well  have  been  able  to  find  a  place  to  live 

if  she  had  been  given  the  chance  to  work  for  Metropolitan. 
^     At  pp.   16,  17. 
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In  summary,   it  seems  froin  the  evidence  that  Metropolitan 
and  Mr.   Ellicock  on  their  behalf  as  general  manager,  employ  both 
males  and  females  as  security  guards,  using  that  term  in  the 
broad  sense.       As  well,   it  is  clear  all  employees  are  generally 
treated  with  equality  insofar  as  working  conditions  and  rates  of 
pay,   etc.     However,   the  exception  is  that  female  persons  are  not 
hired  for  a  relatively  few  positions,  or  if  already  employed, 
moved  within  their  employment  to  those  positions,  because 
Metropolitan,   through  Mr.   Ellicock,  views  those  positions  as  being 
unsuitable  for  female  persons.     These  positions  include,   in  the 
main,   unfinished  construction  sites,   and  where  patrolling  is 
outside  buildings  at  night,   and  about  construction  sites  or 
buildings  where  the  ground  conditions  make  passage  on  foot 
awkward  or  even  difficult.     Mr.   Ellicock,   in  adopting  this  approach 
is  simply  trying  to  have  Metropolitan  be  a  protective,  benevolent 
employer.     He  does  not  want  on  his  conscience  placing  a  woman  in 
a  relatively  high  risk  situtation,   and  he  does  not  feel  comfortable 
in  having  a  woman  deal  v/ith  difficult  terrain  or  sanitary  conditions 
at  construction  sites.     Mr.   Ellicock  is  a  concerned  general 
manager,  who  wants  to  look  after  his  employees'  welfare.  When 
a  security  guard  must  be  placed  in  such  a  relatively  risky  or 
difficult  position,   as  described,  Mr.   Ellicock  will  not  put  a 
female  person  in  the  position,   because  he  wants  to  be  protective. 
Many  people,  male  and  female,  quite  possibly  a  majority  of  people, 
share  this  view.     Certainly  the  evidence  in  the  case  is  that  all, 
or  virtually  all,  of  Metropolitan's  employees,   share  this  view. 
Perhaps  Mr.   Ellicock' s  choice  of  words  to  put  forth  his  view  to 
prospective  employees  is  somewhat  condescending,  but  certainly 


his  motivation  and  intention  is  well-meaning  and  genuine.  Mr. 
Ellicock  has  never  had  a  problem  prior  to  the  one  at  hand.  The 
problem  is  that  Ms.   Robertson  was  quite  prepared,   indeed  preferred, 
to  do  anything  and  everything  that  a  security  guard  might  do. 
It  is  clear  that  a  female  can  in  fact  perform  the  task  of  security 
guard,   in  all  aspects  of  the  job,   as  well  as  a  male.     There  is  no 
basis  on  the  merits  for  making  it  a  qualification  or  requirement 
of  a  specific  function  or  task   (such  as  open  construction  sites  or 
patrolling  outside  buildings  at  night)   that  the  guard  be  male  and 
not  female. 

The  I. a;; 

The  legal  principles  amount  to  the  following  propositions. 
First,   the  Complainant  must  show  a  prima  facie  case  of  discrimination 
as  a  result  of  the  Respondent's  employment  or  recruitment 
standards,  requirements  or  conditions.     Second,  once  it  is  shown  that 
the  employment  or  recruitment  standards ,  reauirements  or  conditions 
exclude  a  protected  group  under  the  human  rights  legislation, 
the  onus  then  falls  upon  the  Respondent  to  show  that  the  standards, 
requirements,  or  conditions  in  question  are  job-related  and  that 
their  absence  would  impose  undue  hardship  on  the  conduct  of  the 
Respondent's     business.     Third,   if  the  Respondent  fails  to  discharge 
the  onus,  the  requirements  are  considered  discriminatory  and 
illegal . 


There  is  a  consensus  in  Boards  of  Inquiry  decisions 
throughout  Canada,  that  human  rights'  legislation  is  remedial 
legislation  to  be  interpreted  quite  differently  from  criminal 
law  statutes.  Boards  of  Inquiry  have  held  that  human  rights 
legislation  must  be  interpreted  fairly  and  liberally  so  as  to 
ensure  the  attainment  of  the  goals  indicated  in  the  statutory 
provisions . 

In  a  recent  Board  of  Inquiry,  Robert  Heerspink  v. 
The  Insurance  Corporation  of  British  Columbia,"*"  Chairman 
Leon  Getz  discussed  at  length  the  proper  interpretative  approac 
to  human  rights  legislation.     The  respondent  had  cancelled 
a  policy  of  fire  insurance  it  held  on  the  complainant's 
property.     No  reason  was  given  for  the  cancellation,  but  the 
complainant  alleged  that  it  was  because  he  had  been  charged 
with  possession  of  and  trafficking  in  marijuana.     He  alleged 
this  violated     section   3    of  the  British  Columbia  Human  Rights 
Code,  which  makes  discrimination  in  the  provision  of  services 
unlawful . 


1 


March  16,  1977. 


32  - 


The  issue  facing  the  Chairman  was  whether  the  effect 
of  the  "reasonable  cause"  provision  in  section  3  was  to  derogate 
from  the  common  law  of  contractual  relationships.     The  Chairman 
concluded  that  the  statute  worked  a  fundamental  change  in  the 
common  law. 

"If  there  is  any  doubt  about  this,  that  doubt 
should  in  my  opinion,  be  resolved  in  favour 
of  the  Code  . 

It  must  be  borne  in  mind  that  the  Human  Rights 
Code  is  in  some  respects  legislation  of  a  rather 
special  character.     Speaking  of  analogous 
legislation  in  England,   the  Race  Relations  Act 
of  1965  and  1968,   Lord  Morris  recently  observed 
that  they  introduced  into  the  law  of  that  country 
'a  new  and  guiding  principle  of  fundamental  and  far- 
reaching  importance'.      [Charter  v.   Race  Relations 
Board,    [1973   1  All  E.R.    512,   518    (H.C.)].     It  seems 
to  me  that  the  Code,   equally,   introduced  into  the  law 
of  British  Columbia ,   a  similar  new  and  guiding 
principle  of  fundamental  and  far-reaching  importance. 
It  is  of  the  very  nature  of  the  issues  with  which 
it  deals  that  it  shoule  be  expressed  in  words  of 
general  and  far-reaching  significance.     It  is  concerned 
not  with  the  specific  and  isolated  abuse  that  was 
so  characteristic  of  the  concerns  of  legislation 
enacted  in  an  earlier  era,  an  era  in  which 
'legislatures  interfered  as  little  as  possible 
with  the  fundamental  traditions  of  society,   and  the 
courts  were  but  carrying  out  the  legislative  purpose 
when  they  invoked  this  presumption  [against 
interference  with  common  law  rights]    in  order  to 
confine  the  operation  of  an  Act  within  narrow  bounds.' 
[Willis,   Statutory  Interpretation  in  a  Nutshell,  (1938) 
26  Can.   Bar  Rev.""i,   20]  .     It  is  concerned,   rather , 
with  broad  categories  of  behaviour,   and  requires  an 
interpretive  approach  that  is  consistent  with  its 
character.     In  my  view,   it  demands  that   'fair,  large 
and  liberal  construction  and  interpretation  as  best 
ensures  the  attainment  of  its  objects'   that  is  called 
for  by  section  8  of  the  Interpretation  Act,  S.B.C, 
1974,   c.   42."  1 


At  pp.   13-14.     An  appeal  to  the  Supreme  Court  of  British  Columbia 
before  the  Honourable  Mr.  Justice  Meredith  upheld  the  Board 
of  Inquiry  decision. 


In  Re  Attorney-General  for  Alberta  v.  Gares,     the  court  was  called 


upon  to  resolve  an  ambiguity  in  the  term  "employ"   in  section  5 

of  Alberta's  Individual  Rights  Protection  Act.     The  complaint 

was  an  allegation  that  female  employees  v/ere  being  paid  less 

than  their  male  counterparts.     Justice  McDonald,  who  has  heard 

a  number  of  appeals  with  respect  to  human  rights  cases  in  that 

province,  cited  the  preamble  of  the  Individual  Rights  Protection 

Act     which  is  similar  to  the  one  found  in  the  Ontario  Human  Rights 

Code  and  concluded: 

"From  the  preamble  it  becomes  clear  that  the 
prohibition  in  section  5  was  designed  to 
protect  the   ' equal ...  rights  of  all  persons... 
without  regard  to... sex...'     This  leads 
me  to  the  conclusion  that  the  word  'employ' 
in  section  5(1),   if  ambiguous,   should  be  given 
a  liberal  construction  as  best  ensures  the 
attainment  of  the  object  of  the  statute. "2 

The  Ontario  Human  Rights  Code  includes  within  its  Preamble  and 

section  9  following  precepts: 

Whereas  recognition  of  the  inherent 
dignity  and  the  equal  and  inalienable  rights  of 
all  members  of  the  human  family  is  the  foundation 
of  freedom,   justice  and  peace  in  the  world  and  is^ 
in  accord  with  the  Universal  Declaration  of 
Human  Rights  as  proclaimed  by  the  United  Nations; 

And  Whereas  it  is  public  policy  in  Ontario  that 
every  person  is  free  and  equal  in  dignity  and  rights 
without  regard  to  race,   creed,   colour,   sex,  marital 
status,  nationality,  ancestry  or  place  of  origin; 


S.   9... The  Commission  shall 

(a)     forward  the  principle  that  every  person  is  free 
and  equal  in  dignity  and  rights  without  regard  to 
race,   creed,  colour,   age,   sex,  marital  status, 
nationality,   ancestry  or  place  or  origin; 


67  D.L.R.  (3d. ) ,  635 . 
At  p.  687. 
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Chairman  Sidney  Lederman  adopted  the  view  that  the 
Ontario  Human  Rights  Code  is   "a  humanitarian  remedial  statute 
which  fulfills  a  public  purpose"  in  the  complaint  of  Betty-Anne 
Shack  V.   London  Driv-Ur-Self  Limited  and  Others"*",     In  that  case, 
the  complainant  was  alleging  sex  discrimination  in  the  denial  of 
employment.     The  respondent  maintained  that  sex  was  a  bona  fide 
occupational  qualification  and  Chairman  Lederman  ruled  that  any 
exception  to  the  Code  was  intended  to  be  strictly  construed  and 
that  the  burden  to  prove  this  exception  would  lie  on  the  person 
who  was  asserting  it.     Chairman  Lederman  justified  this  approach 
by  taking  cognizance  of  section  10  of  the  Interpretation  Act 
which  provides  that,   as  we  have  already  seen,  every  Act  is  to  be 
deemed  remedial  and  is  to  receive  a  fair,   large  and  liberal 
construction  and  interpretation. 

On  September  22,   1975,  Chairman  Lederman  gave  a  decision 

with  respect  to  the  complaint  by  Mr.   Kerry  Segrave  that  he  was 

refused  recruitment,  training  and  employment  by  Zellers  Limited 

because  of  his  sex  and  marital  status.     Chairman  Lederman  noted 

the  philisophy  of  equality  for  all  people  expressed  in  the  Code 

and  said  "the  important  principle  underlying  the  Ontario  Human 

Rights  Code  is  the  recognition  that  people  are  individuals  and 

2 

that  there  are  no  stereotypes," 


1 

June  7,  1974. 


2 


At  p.  13. 
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More  recently,  the  same  Chairman  in  a  decision  dated 
May  19,   1977,   in  the  complaint  of  Brett  Bannerman  on  behalf  of 
Debbie  Bazso  alleging  discrimination  in  the  denial  of  "services 
and  facilities"  because  of  her  sex  by  the  Ontario  Rural  Softball 
Association,   had  to  decide  whether  the  Respondent  provided  services 
and  facilities  within  section  3  of  the  Human  Rights  Code. 
Chairman  Lederman  again  endorsed  a  liberal  interpretation  of  the 
legislation  and  referred  to  section  10  of  the  Interpretation  Act  . 

Having  shown  that  human  rights  legislation  is  considered 
to  be  remedial  and  to  be  liberally  interpreted,  we  now  turn  to 
the  specific  issues  raised  by  the  complaint  in  the  instant 
situation  and  canvas  the  pertinent  decisions. 

2 

In  Courtner  v.  The  National  Cash  Registry  Company, 

in  which  an  appeal  from  an  order  of  the  Human  Relations  Council 

of  the  City  of  Dayton  in  Ohio,  was  heard  by  the  Court  of  Common 

Pleas  of  Ohio,   the  National  Cash  Registry  Company  had  been 

ordered  to  cease  and  desist  administering  discriminatory 

personnel  policy  regulations  which  had  been  held  to  be  contrary 

to  the  City  of  Dayton's  general  ordinances.     Judge  Brenton,  in 

considering  the  words  "discriminate"  and  "discrimination"  as 

found  in  the  ordinance  said: 

"Evidentally ,  the  enactors  of  the  ordinance  did  not 
intend  to  exclude  the  accepted  meaning  of  these  terms, 
"Discriminate"  means  to  make  a  distinction  in  favour 
of  or  against  the  person  or  thing  on  the  basis  of  the 
group,   class  or  category  to  which  the  person  belongs, 
rather  than  according  to  actual  merit.  "Discrimination" 
means  the  act  of  making  a  distinction  in  favour  of  or 
against  a  person  or  thing  based  on  the  group,  class 
or  category  to  which  that  person  or  thing  belongs, 
rather  than  on  individual  merit". 


At  p. 13.  See  also  the  Court  of  Appeal  decision  of  October  31,  1977, 
Bannerman  v.  Ontario  Rural  Softball  Association,   at  p. 2 

262  N,E.   2nd.    586,  1970. 
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In  the  case  at  hand.  Metropolitan  refused  to  consider 
Ms.   Robertson  for  the  job  that  was  open  simply  because  she  was 
a  female.     The  decision  was  not  made  on  the  actual  merits  as  to 
her  qualifications  as  a  person.     Indeed,   she  appears  to  have 
excellent  credentials  to  be  a  security  guard. 

Metropolitan  would  respond  to  this  finding,  by  saying 
that  the  motives  of  its  management  were  benign.     The  management 
saw  itself  as  acting  pursuant  to  traditional  values  as  to 
the  proper  role  for  women  in  the  world  of  business  and  labour. 

In  recent  years,  Canadian  Boards  of  Inquiry  decisions 
have  reflected  the  earlier  American  view  that  it  is  not  necessary 
to  find  an  intention  to  discriminate.     The  motivation  of  the 
respondent  is  not  necessarily  the  determining  fact. 

In  a  1976  British  Columbia  decision,  Human  Rights 
Commission  v.   College  of  Physicians  and  Surgeons  of  British 
Columbia,  the  issue  was  a  requirement  by  the  respondent  that  non- 
Canadian  doctors,   newly-licensed  in  British  Columbia  by  virtue  of 
having  passed  a  special  examination,  were  required  to  practice 
in  underdoctored  parts  of  British  Columbia  for  a  period  of  time. 
In  other  words,   there  were  geopraphical  restrictions  placed  on 
newly-licensed,  non-Canadian  doctors. 
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The  Human  Rights  Commission  lodged  a  complaint  that 

the  requirement  violated  section  9(1)   of  the  Human  Rights  Code 

of  British  Columbia  providing  for  equality  of  employment 

opportunities.     The  Board  concluded  that  discrimination  occurred 

and  ruled  that  the  College  policy  contravened  the  statute  to  the 

extent  that  it  discriminated  against  non-Canadian  doctors  with 

respect  to  their  right  to  practice  free  of  geographical  constraint. 

Chairman  Leon  Getz  noted  that  the  repondent ' s  policy  was  one 

based  upon  "high  public  purpose",   that  is,   to  make  medical  services 

available  in  British  Columbia's  underdoctored  areas.     He  said: 

"We  have  no  doubt  that  the  principal  motivation 
of  the  College  in  adopting  the  poljcy  under 
review  was  a  wholly  laudable  one". 

The  Board  also  observed  that  the  College  administered 

this  discriminatory  policy  with  "tact  and  sensitivity"  making 

allowances"  where  special  hardship  or  inconvenience  had  been 

shown  and  granting  exemptions.     But,  the  Board  concluded: 

"...[T]he  result  of  its   [respondent's]   policy  is  to 
discriminate  against  non-Canadian  doctors  on  grounds 
quite  unrelated  to  their  qualifications  for  the 
practise  of  medicine,   and  in  our  view  this,  quite 
apart  from  any  question  of  motive,  constitutes  a 
form  of  discrimination  without  reasonable  cause 
that  is  prohibited  by  the  Code".^ 

The  Board  also  concluded  that  in  order  for  the  respondent's 
policy  to  be  non-discriminatory  it  was  necessary  that  its  re- 
quirements be  related  to  the  Qualifications  required  for  the 
practice  of  medicine.     The  Board  did  not  lay  down  any  test  or 
pursue  this  argument. 

"The  conclusion  that  v;e  have  reached  -  that  the 
policy  has  nothing  whatever  to  do  with  qualification 
for  the  practise  of  medicine,  becomes  inescapable 
when  the  circumstances  leading  to  its  adoption  are 
considered" . ^ 

"'"     At  p.  8. 
2     At  pp.  8,9. 
At  p.  9. 


In  Singh  v.   Security  and  investigation  Services  Ltd. , 

1977,   I  decided  that  intent  was  not  a  necessary  component  in  a 

complaint  of  discrimination.     Security's  employment  regulations 

required  its  security  guards  to  be  cleanshaven  and  to  wear 

caps.     I  stated: 

"To  summarize,   Security's  employment  regulations 
have  resulted  in  discrimination  against  Mr.  Singh, 
a  Sikh,   because  of  his  creed.     Although  Security  did 
not  intend  to  discriminate  against  any  religious 
group  in  the  application  of  its  employment  regulations, 
the  effect  of  the  application  of  those  regulations, 
as  known  by  Security,  v/ould  be  to  preclude  Sikhs 
from  employment  with  Security, 


Security  is  bound  to  accommodate  its  employees'  and 
prospective  employees'   religious  practices  unless 
Security  can  demonstrate  that  it  is  unable  to 
reasonably  accommodate  an  employee's  or  prospective 
employee's  religious  practice  without  undue 
hardship  on  the  conduct  of  its  business.  Security 
has  not  met,   and  in  my  opinion  is  not  able  to  meet, 
this  onus  in  the  factual  situtation  before  this  Inquiry 


I  emphasize  that  Metropolitan  is  in  a  much  weaker 
position  than  the  respondent  in  the-  Singh  case.  Metropolitan 
clearly  had  the  intent  to  discriminate,   although  it  was  well- 
intentioned  insofar  as  its  motivation  to  discriminate. 
Metropolitan,   through  its  management,   felt  it  necessary  to  be 
protective  and  paternalistic  toward  female  applicants  for 
employment.       This  was  due  to  the  stereotyped  view  of  women 
held  by  Metropolitan's  management. 


At  p.  35. 
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In  Gloria  LeBlanc  v.   Southern  Bell  Telephone  and  Telegraph 

Company  and  Helen  Roig  v.   Southern  Bell  Telephone  and  Telegraph 

Company      District  Judge  Heebe  stated: 

" . . , [W] e  have  the  treadworn  assertion  of  the  state 
that  "there  are  differences  between  the  sexes... 
sociological,  physiological  and  biological ...  which 
justify  rational  generic  classif ication , " . . , and  that 
a  prohibition  on  women  working  in  excess  of  eight  hours 
a  day  or  48  hours  a  week  is  such  a  rational  generic 
classification.     We  join  with  courts  across  the  nation 
in  condemning  such  "stereotyped  classification"  as 
failing  to  constitute  a  bona  fide  occupational 
qualification  and  hence  as  unlawful  employment  practices 
in  violation  of  Title  VII". 2 

The  view  as  to  the  role  of  women  in  society  has  undergone 
a  revolution  in  recent  years.     The  language  of  a  19th  century 
American  court,   cited  in  Har^y  v.   Stumpf ,  App .   112,  Cal ,   Rptr.  739 
at  741,  undoubtedly  accurately  reflects  earlier  attitudes  in  Canada 
as  well. 

"The  early  concepts  of  the  functions  of  women  in 
society  were  described  as  follows:      "the  civil  law,  as 
well  as  nature  herself,  has  always  recognized  a  wide 
difference  in  in  the  respective  spheres  and  destinies 
of  man  and  woman.     Man  is,  or  should  be,  women's 
protector,  and  defender.     The  natural  and  proper 
timidity  and  delicacy  which  belongs  to  the  female  sex 
evidently  unfits  it  for  many  of  the  occupations  of  civil 
life.     The  constitution  of  the  family  organization,  which 
is  founded  in  the  divine  ordinance,   as  well  as  in  the 
nature  of  things,   indicates  the  domestic  sphere  as  that 
which  belongs  to  the  domain  and  functions  of  womanhood. 
The  paramount  destiny  and  mission  of  woman  are  to  fulfil 
the  noble  and  benign  offices  of  wife  and  mother.     This  is 
the  law  of  the  Creator... 
[because] 

"...in  view  of  the  peculiar  characteristics,  destiny,  and 
mission  of  woman,   it  is  within  the  province  of  the 
legislature  to  ordain  what  offices,  positions,  and  callings 
shall  be  filled  and  discharged  by  men,   and  shall  receive 
the  benefit  of  those  energies .. .which  are  presumed  to 
predominate  in  the  sterner  sex'-'. 


1 

333F  Supp.    602    (1971)  . 


At  pp.  608-09, 


In  a  recent  New  Brunswick  decision,  Joan  Bulger  v. 

Branch  No.   4.,   Royal  Canadian  Legion,"^  a  Board  of  Inquiry 

considered  the  matter  of  the  dismissal  of  a  female  as  "doorman" 

at  the  Legion  premises.     The  Chairman  held: 

"...It  appears  that  some  senior  legion 
members  had  felt  that  the  position  of 
doorman  was  no  place  for  a  lady.  They 
would  not  want  their  wives  there,  because 
the  doorman  was  not  in  keeping  with  their 
views  of  the  position  a  woman  should  have 
in  society.     The  president  acted  on  these 
views . 


From  the  evidence,   it  appears  clear  to 
me  that  there  is  no  bona  fide  qualification 
based  on  the  nature  of  the  work.     It  is  my 
finding  there  is  no  question  that  the 
employer  refused  to  employ  Joan  Bulger 
because  of  her  sex,  namely  because  she  was 
a  woman . 

While  the  intent  of  the  senior  officials 
of  the  Legion  might  be  commendable  in  a  prior 
day  or  age,   it  appears  they  are  not  in  keeping 
v/ith  a  modern  trend  or  in  keeping  with 
Legislation.     Mrs.   Bulger  served  as  a  member 
of  Her  Majesty's  Armed  Forces.     The  Forces 
have  advanced  from  the  old  days  of  Wrens  and 
V7afs  and  C.W.A.C.   to  just  plain  members.  There 
is  no  distinction  as  to  terminology  because  of 
sex.     It  may  be  the  senior  members  of  the  Legion 
are  not  av/are  of  these  significant  changes. 

However  commendable  the  thoughts  of  Legion 
officials  that  the  job  position  might  be 
unpleasant  for  a  lady,   this  consideration  is  one 
which  the  Human  Rights  Code  removes  from  the 
consideration  of  the  employer  and  leaves  to 
the  choice  of  the  employee . 

The  concept  of  Knights  in  Shining  Armour  and 
Damsels  in  distress,  has  been  demolished  by  the 
Human  Rights  Code.     What  was  once  considered 
chivalrous  conduct  with  respect  to  employment 
no  longer  exists. 


March  6,   1978,  before  Eric  L.   Teed  as  Chairman. 
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In  fairness  I  accept  that  the  Legion 
professes  to  accept  the  concept  of  the 
Code.     In  this  instance  over  zealousness 
for  the  protection  of  women  had  converted 
a  former  laudable  objective  into  an  act 
prohibited  by  law. "1 

These  comments  are  appropriate  to  the  situation  before 
this  tribunal. 

Once  a  prima  f a c i e  case  of  discrimination  has  been  made 
out,   the  onus  is  placed  upon  the  employer  to  prove  that  the 
discriminatory  practice  of  "policy  is  so  necessary  to  the  operation 
of  his  business  as  to  justify  the  policy's  discriminatory  effects." 
What  is  necessary  to  meet  this  onus? 

3 

In  Boyd  v.   Ozark  Air  Lines  Inc.     the  respondent's  minimum 

height  requirement  was  upheld  in  principle  but  revised  downward. 

The  plaintiff  was  a  female  who  wanted  to  become  an  airline  pilot. 

Although  she  was  otherwise  fully  qualified  she  was  only  5 '2"  while 

the  defendant  required  its  pilots  to  be  between  5 '7"  and  6 '2"  in 

height.     The  court  stated: 

"It  was  conceded  by  virtually  every  witness  herein 
that  a  pilot  must  have  free  and  unfettered  operation 
of  the  controls  in  the  aircraft.     The  cockpits  of  the 
airplanes  involved  herein  are  designed  around  a  design 
eye  reference  point.     When  a  pilot  is  seated  so  that 
his  eyes  are  in  this  reference  point  he  has  the  ability 
to  see  over  the  glare  shield  of  the  plane  and  still  be 
able  to  view  and  reach  all  the  instruments  inside  the 
cockpit.     Should  a  pilot  sit  belov;  the  design  eye 
reference  point,   the  change  in  the  angle  of  vision  can 
cause  a  distorted  view^of  the  land  below,   thus  causing 
landing  difficulties." 

The  evidence  clearly  established  that  the  5 '2"  plaintiff 
would  be  unable  to  fly  safely  the  two  types  of  airplanes  used  by 
the  respondent. 


At  pp.   11,  12. 

CCH  EEDC  Decisions    (1973)    para.    6180  at  p.  4306 

419  F.  Supp.  1061  (1976),  United  States  District  Court,  E.D.  Missouri 
At.   p.  1063. 
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The  complainant  adduced  statistical  evidence  to  show  that  the 

defendant's  minimum  height  requirement  had  a  disproportionate 

impact  upon  women.     This,   combined  with  the  fact  that  the  defendant 

did  not  have  women  among  its  pilot  employees,  established  a  prima 

facie  case  of  discrimination.     Accordingly,   the  court  noted,  the 

burden  then  shifted  to  the  defendant  to  establish  that  this  height 

requirement  was  job-related  and  a  business  necessity  operating  as 

a  defence  to  a  charge  of  sex  discrimination,   the  defendant  was 

required  to  show  that  this  requirement  fostered  "safety  and 

efficiency  and  is  essential  to  that  goal"."^ 

The  court  quoted  Robinson  v.   Lorillard  Corporation: 

"The  business  purpose  must  be  sufficiently  compelling 
to  override  any ...[ sexual ]    impact;   the  challenged 
practice  must  effectively  carry  out  the  business  purpose 
it  is  alleged  to  serve;   and  there  must  be  available 
no  acceptably  alternative  policies  or  practices  which 
would  better  accomplish  the  business  purpose  advanced, 
or  accomplish  it  equally  well  wi-|h  a  lesser 
differential . . . [ sexual ]    impact . " 

The  court  concluded  that  the  height  requirem.ent  was  a 

business  necessity  since  the  cockpit  could  only  accomm.odate  a 

range  of  height.     However,   the  court  ordered  that  the  minimum 

height  requirement  be  revised  from  5 '7"  to  5 '3"  because  this, 

the  court  stated: 

"would  lessen  the  disparate  impact  upon  women,  [and] 
would  be  sufficient  to  ensure  the  requisite  mobility 
and  vision . " 

Thus,  the  court  concluded  that  the  imposition  of  the 

height  requirement  was  both  job-related  and  a  business  necessity, 

but  that  the  height  requirement  was  unnecessarily  high  and,  to  that 

extent,   violated  the  United  States  Civil  Rights  Act  of  1964. 
1 

At  p.  1064. 

2 

444  F.2d  791,798    (4th  Cir.1971),   cert,  dismissed,   404  U.S. 
1006,    1007,    92  S.Ct.    573,    30  L,   Ed.    2d  655 

^     At.   p.  1064. 

^     At  p.  1064. 
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If  one  falls  back  upon  the  philosophy  expressed 

in  the  Ontario  Human  Rights  Code  it  follows  that  the  onus  should 

fall  upon  the  employer  to  demonstrate  that  he  is  unable  to 

reasonably  accommodate  to  a  prospective  employee's  gender 

without  undue  hardship  on  the  conduct  of  his  business,  once 

a  prima  facie  case  has  been  established  of  discrimination 

through  the  application  of  the  employer's  employment  regulations. 

This  idea  of  human  equality  evolved  in  Europe 
during  the  past  three  centuries,  drawing  on  a  Judaeo- 
Christian  tradition,  responding  to  the  imperatives  of 
a  modernizing  society,  and  backed  by  the  evidence  of 
social  science  on  the  shaping  influence  of 
environment,  has  placed  the  onus  on  those  who  wish 
to  discriminate,   to  provide  a  justification  for  the 
proposed  differential  treatment.     It  may  be  expressed 
in  the  form  of  a  practical  maxim:    'treat  all  men  as 
equal,   unless  there  are  good  reasons  to  the  contrary' . 


But  it  is  not  enough  to  require  the  giving  of 
reasons,   for,   if  that  were  enough,   it  would  be  in 
accordance  with  this  principle,   for  example,  'to 
treat  black  men  differently  from  others  just  because 
they  were  black,  or  poor  men  differently  just  because 
they  were  poor,  and  this  cannot  accord  with  anyone's 
idea  of  equality '.., The  reason  given  must  also  be 
relevant  to  the  difference  which  is  sought  to  be  made 
in  the  way  people  are  treated. 
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An  employer  is,  of  course,  entitled  to  reject  an 
applicant  who  is  not  properly  qualified  for  the  job 
for  which  he  has  applied,   so  long  as  he  does  not  regard 
colour,  race  or  ethnic  or  national  origins  as  part  of 
the  requisite  qualifications.       It  is  for  the  person 
alleging  unlawful  discrimination  to  show  that  he  had 
the  necessary  qualifications.     If  he  does  so,   and  the 
job  is  avaiable,   it  is  for  the  alleged  discriminator 
to  prove  that  the  applicant  was  not  rejected  on  grounds 
of  colour,   race,  etc. 

This  quotation,   expressed  in  respect  to  the  law  of 
Great  Britain,   is  equally  applicable  to  the  Ontario  legislation. 

Placing  the  onus  on  the  employer  to  prove  undue  hardship 
on  his  business  is  a  very  sensible  approach.     The  employer  is  in 
the  best  position  to  understand  and  explain  why  his  hiring  practices 
are  dependant  upon  the  operation  of  his  business.     Such  an 
explanation  may  involve  detailing  facets  of  the  employer's  business 
organization,   known  only  to  the  employer.     A  prospective  employee 
may  know  so  little  about  the  overall  structure  of  the  business 
that  it  may  only  be  possible  for  her  to  make  out  a  p r ima  facie 
case  of  discrimination.     To  require  the  victim  of  discrimination 
to  prove  in  detail  that  there  would  have  been  no  unfair  inconvenience 
placed  on  the  employer  by  hiring  her,   is  to  assume  that  the 
prospective  employee  is  in  a  position  to  know  intricate  details  of 
the  prospective  employer's  management  policies.     Moreover,   it  is 
always  difficult  to  prove  a  negative  proposition.     To  place  the 
burden  of  proof,  beyond  the  reouirement  of  establishing  a  prima  facie 
case,  on  the  victim    would  place  her  in  an  untenable  position.  It 
is  the  employer  who  is  most  able  to  rebut  the  presumption,   if  in 
the  particular  case  the  presumption  is  fairly  rebuttable. 


A.Lester  and  C.  Bindman,  Race  and  Law,  op,  cit,  at  pp.  75,187,188 
Penguin,   Eng.,  1976. 
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In  The  Vancouver  Sun  v.    The  Gay  Alliance  Toward  Equality^ 

the  British  Columbia  Appeal  Court  reviewed  an  appeal  of  a  human 

rights  Board.     The  appellant  newspaper  had  refused  an  advertisement 

of  the  Complainant.     The  Human  Rights  Code  of  British  Columbia, 

S.B.C.    1973    (2nd  Session)   ch.    119,    s.3  provides  that  discrimination 

on  the  basis  of  sex  is  unlawful   "unless  there  is   "reasonable  cause" 

that  relates  to  the  maintenance^  of  public  decency,"     Mr.  Justice 

Seaton,    in  dissent,   quoted  from  a  judgment  of  Lord  Hailshara, 

L.C.    In  re  W.    (an  Infant)    [1971]   A.C.   at  pp.    699  and  7  00. 

"But  the  test  is  still  reasonableness,   or  its 
opposite,   and  reasonableness,   or  its  opposite, 
must  be  judged,   as  Russel  L.J.   observed  in  the 
instant  case    [1970]    2  Q.B.    589,    598,   and  as 
both  counsel  agreed,   by  an  objective    (as  distinct 
from  a  subjective)    test.      Indeed,    I  cannot  myself 
readily  visualise  circumstances  in  which  the 
words   "reason,"   "reasonable"  or  "unreasonable" 
can  be  applied  othervvise  than  objectively.  And, 
be   it  observed,    "reasonableness"  or  "unreasonableness," 
where  either  word  is  employed  in  English  law,  is 
normally  a  question  of  fact  and  degree  and  not  a- 
question  of  law  so  long  as   there  is  evidence  to  support 
the  finding  of  the  court.      It  seems  to  me  that  the 
passage   in  Jenkins  L.J.'s   judgment   in   In   rc  K.    (an  infant) 
[1953]    1  Q.B.    117   immediately  fol  ]  owincf  t  ha  t  which  ' 
I  have  quoted  above  is  too  often  forgotten  and 
deserves  to  be  better  remembered.     He  said,   at  p.  130; 

"It  is  unnecessary,   undesirable  and 
indeed  impracticable  to  attempt  a 
definition  covering  all  possible 
cases  of  that  ]<:ind.     Each  case  must 
depend  on  its  ov;n  facts  and  circumstances." 


June  10,  1977- 


4  6.  - 


In  my  opinion,   besides  culpability  unreasonableness 
can  include  anything  which  can  objectively  be  adjudged 
to  be  unreasonable.     It  is  not  confined  to  culpability 
or  callous   indifference.      It  can  include,   where  carried 
to  excess,   sentimentality,   romanticism,  bigotry,  wild 
prejudice,   caprice,   fatuousness  or  excessive  lack  of 
common  sense . "  1 


I'roCcssor  S.N,    Lcdcrmaii,    as  Chairman  of  a  Board  of 

2 

Inquiry     dealing  with  the  forced  retirement  of  a  Complainant 

v;ho  was  the  Shift  Captain  in  charge  of  a  small  fire  fighting 

station,   interpreted  s.   4(6)   of  the  Code ; 

"The  question  then  becomes  whether  the  nature 
of  the  Complainant's  employment  was  such  that 
it  could  be  concluded  that  age  was  a  bona  fide 
occupational  qualification  and  reauirement  of  the 
position.     The  burden  of  proof  to  establish 
this  fact  lies  upon  the  employer.     The  exception 
set  out  in  s.    4(6)  was  intended  to  be  narrov/ly 
construed  and  the  principle  should  be  followed 
that  in  interpreting  a  humanitarian  remedial 
statute  which  fulfills  a  public  purpose,  the 
burden  should  lie  upon  the  Respondent  who  asserts 
an  exception  to  the  general  policy  of  the 
legislation:      See  the  Interpretation  Act,  R.S.O. 
1970,   c.    225,    s.lO;   Weeks  v .   Southern  Bell 
Telephone  and  Telegraph  Company    (1969)    408  F  2d  228." 


At  pp.    7   &  8-  Section  8(2)  (c)   of  the  B.C.   Code  provider,  that 
conviction   ror  criminal  or  summary  conviction  charges  docs  not 
constitute  "reasonable  cause"  except  where   it  relates  to  the 
occupation  or  employment.     Therefore,   a  charge  of  possession 

of  marijuana  was  held  to  not  be  reasonable  cause   for  termination 
of  cmploymcnL  by  P..D.   DicbolL  as  a  Chairperson  of  a  n.C. 
Board  of  Inquiry  in  Driedger  v.   Dalke,   Marshall  and  Peace 
River  Block  News  Ltd.,   May  30,    1977,   at  p.    20.     In  contrast,  s,7(b) 
of  tne  B.C.  Code  renders  unlawful  an  application  for  employment  that 
requires  of  the  applicant  information  as  to  place  of  origin.  There 
is  no  defence  of  reasonable  cause,  even  though  such  information  may 
be  pertinent  to  determining  whether  an  applicant  to  be  a  security 
guard  has  a  criminal  record;   Kathleen  Ruff  v.  A. A. A.  Rentaguard 
Canada  Ltd.  May  10,   1978,   at  p .   3,   Leon  Getz ,  Chairman. 

In  the  matter  of  the  Complaint  of  Hadley  v.  Mississauga  ,May  21.,  1976 


At.   p.  6. 
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R.S.    Mnckay,    Q.C.,    nr.  Cb airman  oF  an  Oiitario  Board 
of  Inquiry  in  Cosgrovc  v.   North  Ray"^  interpreted  s,   4(G)  of: 
the  Code : 


""Bona   Fide"   is  the  key  work.  Reputable 
dictionaries  whether  general    (such  as  Oxford 
and  V7ebster)   or  legal  -  (such  as  Black)  regularily 
define  the  expression  in  one  or  several  of  the 
following  terms,   viz.,   honestly,    in  good  faith, 
sincere,  v/ithout  fraud  or  deceit,  unfeigned, 
without  simulation  or  pretense,   genuine.  These 
terms  connote  motive  and  a  subjective  standard. 
Thus  a  person  may  honestly  believe  that 
something  is  proper  or  right  even  though, 
objectively,   his  belief  may  be  quite  unfounded  and 
unreasonable.       Applying  this  solely  subjective 
standard  I  have  no  doubt  whatsoever  that  the 
Corporation  in  enacting  by-law  2085  and 
negotiating  the  collective  agreement  upon 
which  it  is  founded  were  acting  honestly,  as 
opposed  to  maliciously,   deceitfully  or  for 
some  oblique  or  ulterior  purpose  in  disguise. 

However,   that  cannot  be  the  end  of  the  matter 
or  the  sole  meaning  to  be  attributed  to   "Bona  fide" 
for  otherwise  standards  would  be  too  ephemeral  and 
would  vary  with  each  employer's  own  opinion 
(including  prejudices) ,    so  long  as  it  is  honestly 
held,   of  the  requirements  of  a  job,   no  matter 
how  unreasonable  or  unsupportable  that  opinion 
might  be.     Thus  an  airline  may  sincerely  feel 
that  its  stev/ardesses  should  not  be  over  25  years 
of  age.     However,    if  it  requires  such  a  limitation 
as  a  condition  of  employment  or  continuing  employment 
I  would  have  no  doubt  that  such  limitation  would  not 
qualify  as  a  bona  fide  occupational  qualification 
or  requirement  under  the  exemption  created  by  sec.  4(6). 
Why?     Because,    in  my  opinion,'  such  a  limitation  lacks 
any  objective  basis  in  reality  or  fact.      In  other  words, 
although  it  is  essential  that  a  limitation  be  enacted 
or  imposed  honestly  or  with  sincere  intentions  it  must 
in  addition  be  supported  in  fact  and"  reason   "based  on 
the  practical  reality  of  work  a  day  world  and  of  life" 
(adopting  the  words  of  Mr.   0;Neill  in  his  summation). 


May  21,  1976.  Affirmed  on  appeal  in  the  Supreme  Court  of 
Ontario,    Divisional  Court,    September   12,  1977. 
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In  my  view  the  aqe  60  mandatory  retirement 
provision  imposed  by  by-law  2085  satisfies  both 
aspects  of   the  word   "Bona  fide".      It  is  a 
condition  honestly  imposed  and,   on  the  basis  of  the 
evidence  of  the  Corporation's  witnesses,  which  I 
accept,   it  is  a  condition  which  reasonably  and  properly 
can  be  imposed  in  the  special  context  of  firefighters. 
Firefighters    (along  with  policemen  )   belong  to  one  of 
the. most  hazardous  occupations  in  Ontario  and  the 
legislature  has  recognized  their  unique  status  whereby 
OMERS  excepts  them,   and  these  occupations  alone,  from 
its  normal  age  65  pension-retirement  plan  and  permits 
firefighters  and  police  officers  to  retire  normally 
at  age  60.      It  is  not  unreasonable,   in  all  the 
circumstances,   that  such  a  retirement  be  made 
mandatory,   and  hence  with  bona  fides,   as  I  find  to  be 
the  case  established  at  this  hearing." 

I  interpret  the  excepting  provision,   s.   4(6)   of  the  Code , 

as  placing  the  onus  upon  the  Respondent,     once  a  finding  of  prima 

facie     discrimination  has  been  made  with  respect  to  Ms.  Robertson's 

seeking  employment  as  a  security  guard.     In  my  view,   the  Respondent 

must  prove  on  a  preponderance  of  evidence  that  a  requirement 

that  only  male  persons  be  security  guards  at  the  Dryden  Reed  paper 

plant  site,   and  on  construction  sites,   is  a  bona  f ide  occupational 

qualification  and  requirement  for  employment  as  a  security  guard. 

In  my  opinion,   the  words  bona  f ide  do  not  simply  mean  "good  faith" 

or  "honest  intention"  but  require  also  that  the  employer  show  that 

the  requirement  that  a  security  guard  for  such  jobs  is  reasonably 

necessary  to  the  employer's  operations.     In  my  view,   any  exception 

to  the  Code  is  intended  to  be  strictly  construed,   and  the  burden 

2 

to  prove  the  exception  lies  with  the  person  asserting  it. 


At  pp.   12  to  14. 

2 

Cf .   Betty-Anne  Shack  v.   London  Dr ive-Ur-Self  Limited  and  Others 
referred  to  supra,   at  p .   32,   and  Meitl  v.  Dothard  referred  to 
supra,   at  p,  57. 
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An  example  of  an  exception  in  the  "security  guard 
business"  as  it  were,   is  suggested  from  this  case.  There 
was  evidence  that  female  passengers  embarking  upon  airplane 
flights  resented  male  "airport  scanners"  during  the  checking- 
in  security  measures.     Given  the  physical  contact  involved  in 
this  task,   it  seems  appropriate  and  acceptable  that  only  female 
"scanners"  check  female  passengers.    (Evidence ,  p.  261) 

Another  example  where  an  employer  would  be  able  to  assert 
successfully  such  a  defence  is  afforded  by  a  factual  situation  as 
seen  in  Nelson  and  Atco  Lumber  Company  Ltd.  v.   Borko  et  al."^  A 
female  applicant  for  the  position  of  forklift  operator  had  no 
previous  experience,   a  requirement  imposed  by  the  employer. 
Accordingly,  Mr.   Justice  Toy  of  the  British  Columbia  Supreme  Court 
held  that  the  complianant,   unsuccessful  in  her  application  for  the 
position,  had  no  recourse  under  the  relevant  human  rights  legislation 
Once  there  is  a  bona  fide  qualification  required  of  applicants,  it 

is  enough  if  all  applicants  are  treated  equally,-   Mr,  Justice  Toy 

2  3 
quoted     Lord  Reid  in  the  House  of  Lords: 

"Discrimination  implies  a  comparison.     Here  I  think 
that  the  meaning  could  be  either  that  by  reason  of  the 
discrimination  the  worker  is  worse  off  in  some  way 
that  he  would  have  been  if  there  had  been  no  discrimination 
against  him,  or  that  by  reason  of  the  discrimination  he 
is  worse  off  than  someone  else  in  a  comparable  position 
against  whom  there  has  been  no  discrimination.  It 
may  not  m.ake  much  difference  which  meaning  is  taken  but 
I  prefer  the  latter  as  the  more  natural  meaning  of  the 
word,   and  as  most  appropriate  in  the  present  case." 

The  qualification  of  experience  for  employment  as  in  the 

Nelson  case  is  a  fair  requirement. 


"    (1976),    1  B.CL.R.    212    (S.   Ct .  )  , 
^  At  p.  214. 

^  In  Post  Office  v.   Crouch,    [1974]    1  W.L.R,   89,    [1974]    1  All  E,R 
229  at  p.  238. 
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Summary  of  Findings  of  Fact  and  Application  of 
Relevant  Law  

The  Complainant,   Sheila  Robertson,   has  shown  a  prima 

facie  case  of  discrimination  on  the  part  of  Metropolitan,  A 

security  guard  position  was  available  at  the  Reed  plant  on 

January  31,   1978,  when  she  attended  at  Metropolitan's  offices, 

but  she  was  refused  any  consideration  simply  because  she  is  a 

female  and  not  a  male  person.     Prima  facie  Metropolitan  was  in 

breach  of  s.   4(1) (b)   of  the  Code .     The  onus  then  falls  upon  the 

prospective  employer  in  such  a  situation  to  establish  that  its 

standards,   requirements  or  conditions  are  job-related,    such  that 

its  preference  for  a  male  security  guard  for  the  open  position  is 

a  bona  fide  occupational  qualification  or  requirement,  thereby 

affording  the  employer  a  defence  through  the  exception  allowed 

by  s,    4(6)   of  the  Code .     Metropolitan  failed  to  bring  itself 

within  the  exception.     Indeed,  the  evidence  is  clear  that  in  fact 

it  regards  female  persons  to  be  as  capable   as  males  in  any  security 

guard  position  it  has,   but  Metropolitan  does  not  regard  females 

as  suitable  for  some  positions.     It  adopts  such  a  position  simply 

because  of  the  sensitivity  to  its  management  in  having  women  in 

certain  positions  traditionally  occupied  by  males.     This  is  an 

unlawful  action,   given  the  requirement  of  s.    4(1)  (b)   of  the  Code. 

It  is    not  open  to  the  employer  to  decide  that  a  prospective  female 

employee  should  not  take  up  an  employment  opportunity  for  which 

she  is  as  capable  as  a  male,    sim.ply  because  the 

employer  prefers  a  male  for  the  position  open.     This  is  discrimination 
because  of  the  applicant's  sex.     It  is  for  the  applicant  alone  to 
decide  upon  the  suitability  of  the  job,   when  there  is  no  difference 
on  a  basis  of  gender  in  capability  in  performance  of  the  task. 


-     51  - 

Insofar  as  Metropolitan  is  concerned,   its  management's 
evidence  really  amounted  to  saying  that  because  of  their  own  values, 
a  female  was  not  suitable  in  some  security  guard  positions. 
However,  as  the  totality  of  the  evidence  established,   and  as  they 
admitted,   a  female  is  as  capable  as  a  male,   all  else  being  equal, 
in  doing  all  jobs  undertaken  by  Metropolitan's  security  guards. 
Accordingly,  Metropolitan  cannot  bring  itself  within  the  exception 
afforded  by  s.   4(6)   of  the  Code . 

The  legal  system  has  not  always  treated  v/omen  in  the  same 
way  men  have  been  treated,   sometimes  to  their  advantage,  sometimes 
to  their  detriment.     Women  have  been  required  for  too  long  a  time 
to  measure  up  to  the  prevailing  standards  of  the  male  stereotype 
view  as  to  what  constitutes   'femininity'.     The  legislature  of 
Ontario  has  spoken  clearly  in  enacting  the  Ontario  Human  Rights 
Code ,   as  amended.     An  employer  cannot  refuse  a  woman  consideration 
for  employment  simply  because  she  is  a  female  and  the  employer  does 
not  view  the  position  as  suitable  for  a  female,  when  the  job  can 
be  done  just  as  well  by  a  female  person  as  by  a  male  person.  The 
law  and  the  underlying  values,   have  evolved  quickly  in  a  rapidly 
changing  world,   and  the  Respondent  is  obliged  to  recognize  this, 
whatever  the  views  and  values  of  its  management. 

Section  14C  of  the  Code  provides  that  after  hearing 

a  complaint  a  board  shall  decide  whether  or  not  any  party  had 

contravened  the  Code ,  and 

"  (b)     may  order  any  party  who  has 
contravened  this  Act  to  do  any  act 
or  thing  that,   in  the  opinion  of 
the  board,   constitutes  full  compliance 
with  such  provisions  or  to  make 
compensation  therefor." 
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Ms,  Robertson  remained  employed  until  April,  1978 
when  she  found  work  for  a  month,   earning  some  $488,    (Exhibit  #8) 
She  then  became  employed  with  Great  Lakes  Paper  Company  as  a 
labourer,   and  later  as  a  forklift  truck  operator,  where  she  was 
employed  at  the  time  of  the  hearing.     She  would  have  earned 
about  $500. /month  as  a  security  guard  with  Metropolitan  (at 
$3.00/hr).      She  has  also  suffered  pain  and  humiliation. 

Considering  all  the  circximstances  in  this  case,  I 
think  the  appropriate  remedy  is  to  award  the  Complainant  general 
damages  in  the  am.ount  of  $750  .   and  to     require  the  Respondent 
to  comply  generally  with  the  Code .     If  Ms.   Robertson  wishes 
still  to  seek  employment  with  Metropolitan  she  will  be  protected 
by  this  general  stipulation. 


ORDER 


For  the  foregoing  reasons,  this  Board  of  Inquiry 
orders  the  following: 


Investigation  Security   (Canada)   Limited,  cease  to  contravene 
section  4  of  the  Ontario  Human  Rights  Code,  and  that 
Metropolitan  Investigation  Security   (Canada)  Limited 
henceforth  recruit  all  prospective  employees  for  the  position 
of  security  guard,  and  also  place  its  employee  security  guards 
insofar  as  the  various  tasks  they  perform  from  time  to  time, 
without  regard  to  the  sex  of  the  applicant  or  employee. 

2.  It  is  ordered  that  Metropolitan  Investigation  Security 
(Canada)  Limited  pay  the  Complainant,  Ms.  Sheila  Robertson, 
SEVEN  HUNDRED  AND  FIFTY    ($750.00) . DOLIARS  forthwith  as  general 
damages. 

3.  It  is  ordered  that  Metropolitan  Investigation  Security 
(Canada)  Limited  send  forthwith  a  letter  of  apology  to 

Ms. Sheila  Robertson. 

4.  It  is  ordered  that  Metropolitan  Investigation  Security 
(Canada)  Limited  send  forthwith  a  letter  of  assurance  to 

the  Ontario  Human  Rights  Commission  that  it  will  comply  with 
the  Ontario  Human  Rights  Code  in  the  future . 


1. 


It  is  ordered  that  the  Respondent,  Metropolitan 


DATED  at  Toronto  this  10th  day  of  August,  1979. 


Peter  A.  Cumming 
Board  of  Inquiry 


